PREPARING THE HEALTH CARE FINANCING
ADMINISTRATION FOR THE 21ST CENTURY

HEARING

BEFORE THE

SUBCOMMITTEE ON HEALTH

OF THE

COMMITTEE ON WAYS AND MEANS
HOUSE OF REPRESENTATIVES

ONE HUNDRED FIFTH CONGRESS
SECOND SESSION

JANUARY 29, 1998

Serial No. 105-86

Printed for the use of the Committee on Ways and Means

&R

U.S. GOVERNMENT PRINTING OFFICE
60-839 WASHINGTON : 1999



COMMITTEE ON WAYS AND MEANS
BILL ARCHER, Texas, Chairman

PHILIP M. CRANE, Illinois CHARLES B. RANGEL, New York
BILL THOMAS, California FORTNEY PETE STARK, California
E. CLAY SHAW, JR., Connecticut ROBERT T. MATSUI, California
NANCY L. JOHNSON, Connecticut BARBARA B. KENNELLY, Connecticut
JIM BUNNING, Kentucky WILLIAM J. COYNE, Pennsylvania
AMO HOUGHTON, New York SANDER M. LEVIN, Michigan
WALLY HERGER, California BENJAMIN L. CARDIN, Maryland
JIM McCRERY, Louisiana JIM McDERMOTT, Washington
DAVE CAMP, Michigan GERALD D. KLECZKA, Wisconsin
JIM RAMSTAD, Minnesota JOHN LEWIS, Georgia

JIM NUSSLE, Iowa RICHARD E. NEAL, Massachusetts
SAM JOHNSON, Texas MICHAEL R. McNULTY, New York
JENNIFER DUNN, Washington WILLIAM J. JEFFERSON, Louisiana
MAC COLLINS, Georgia JOHN S. TANNER, Tennessee

ROB PORTMAN, Ohio XAVIER BECERRA, California
PHILIP S. ENGLISH, Pennsylvania KAREN L. THURMAN, Florida

JOHN ENSIGN, Nevada
JON CHRISTENSEN, Nebraska
WES WATKINS, Oklahoma
J.D. HAYWORTH, Arizona
JERRY WELLER, Illinois
KENNY HULSHOF, Missouri
A.L. SINGLETON, Chief of Staff
JANICE MAYS, Minority Chief Counsel

SUBCOMMITTEE ON HEALTH
BILL THOMAS, California, Chairman

NANCY L. JOHNSON, Connecticut FORTNEY PETE STARK, California
JOHN McCRERY, Louisiana BENJAMIN L. CARDIN, Maryland
JOHN ENSIGN, Nevada GERALD L. KLECZKA, Wisconsin
JON CHRISTENSEN, Nebraska JOHN LEWIS, Georgia

PHILIP M. CRANE, Illinois XAVIER BECERRA, California

AMO HOUGHTON, New York
SAM JOHNSON, Texas

Pursuant to clause 2(e)(4) of Rule XI of the Rules of the House, public hearing records
of the Committee on Ways and Means are also published in electronic form. The printed
hearing record remains the official version. Because electronic submissions are used to
prepare both printed and electronic versions of the hearing record, the process of converting
between various electronic formats may introduce unintentional errors or omissions. Such occur-
rences are inherent in the current publication process and should diminish as the process
is further refined.

1)



CONTENTS

Page
Advisory of January 21, 1998, announcing the hearing ............ccccevviiiiiininnnenn. 2
WITNESSES
Health Care Financing Administration, Hon. Nancy-Ann Min DeParle, Ad-

ININISELATOT ©eneiiiiiiiiiiie ettt ettt sb e st e esbaeene s 7
U.S. General Accounting Office, William J. Scanlon, Ph.D., Director, Health

Financing and Systems Issues, Health, Education, and Human Services

Division; accompanied by Leslie Aronovitz, Associate Director, Health Fi-

NANCing and SYSTEINS .....cccceeiiiieeiieeeeieeeeieeeerreeeetreeeetreeesrreeesrreeessereesssseeeannes 41
Bulter, Stuart, Heritage Foundation ..........ccceccceeriiiiiniiiinniiiiiieceeeceiee e 64
Center for Studying Health System Change, Paul B. Ginsburg ................ 77
National Academy of Sciences, Institute of Medicine, Marion Ein Lewin 87
National Academy of Social Insurance:

Paul B. Ginsburg 77
Michael E. Gluck 77
SUBMISSIONS FOR THE RECORD
Home Care Association of America, Jacksonville, FL, Dwight S. Cenac, state-

INETIE ooiiiiiiiiiiiiie ittt ab e e e e e s be e e e aaeeeeanaee 121
National Association of Health Underwriters, Thomas P. Bruderle, statement 131
Oklahoma Association for Home Care, Karen Rogers, statement ....................... 135
Retired Public Employees Association, Inc., Albany, NY, statement .................. 140

(I1D)






PREPARING THE HEALTH CARE FINANCING
ADMINISTRATION FOR THE 21ST CENTURY

THURSDAY, JANUARY 29, 1998

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.
The Subcommittee met, pursuant to notice, at 10:08 a.m., in
room 1100, Longworth House Office Building, Hon. William Thom-
as (Chairman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON HEALTH
FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
January 21. 1998
No. HL-17

Thomas Announces Hearing on
Preparing the Health Care Financing Administration
for the 21° Century

Congressman Bill Thomas (R-CA}. Chairman. Subcommittee on Health of the
Committee on Wavs and Means, today announced that the Subcommittee will hold a hearing on
“Preparing the Health Care Financing Administration (HCFA) for the 21% Century,” with the new
HCFA Admunistrator Nancsy-Ann Min DeParle. The hearing will take place on Thursday,
January 29, 1998, in the main Committee hearing room, 1100 Longworth House Office
Building, beginning at 10:00 a.m.

In view of the limited time available to hear witnesses. oral testimony at this hearing will
be from imvated witnesses only. However, any individual or organization not scheduled for an
oral appearance may submit a wntten statement for consideration by the Committee and for
inclusion in the printed record of the heaning

BACKGROUND:

The Balanced Budget Act of 1997 (P.L. 103.33) made the most comprehensive reforms
to Medicare since the inception of the program. The Congressional Budget Office now estimates
that by the vear 2002, 25 percent of beneficianes will choose to enroll in a private health plan
and by the vear 2008. 38 percent of beneficiaries will make this choice. As the Medicare program
undergoes historic changes. the role of the ageney that administers Medicare must change as
well. HCFA must shift from an agency that focuses on fee-for-service Medicare 1o one that is
flexible to enough to foster, rather than impede. innovation among private plans.

Compounding this challenge are two significant changes--the agency has a new
Administrator, and after more than a year of planning, the entire agency was recently
reorganized. According to one senior HCFA official, the reorganization which "radically
changed the composition of the agency™ has resulted in low morale among staff and difficulties
in determining priorities. These problems must be resolved now so that the agency can address
the new challenges confronting Medicare in the next century.
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in announcing the hearing. Chairman Thomas stated: *The Congress worked hard last
year to make imponant policy changes that will save the Medicare program from bankruptcy and

Wil mroside anr caniare more nrivate haahth nivm choices, The Admi now

..... o Agammstratisnvmugt anenre

that these important changes are 1mplcmcmed in the manner intended. In addmon | want to
begin a discussion of the structural changes that will need 1o be made to prepare HCFA for the
challenges that it will face in the 21* century.”

'S OF E NG:
The hearing will examine the Administration’s plan for implementing the recent

Medicare changes that were part of the Balanced Budget Act of 1997. It also will look to the
future 10 identify what structural changes will be necessary to prepare HCFA for the 21 century.

(MORE)
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2-
DETAILS FOR SUBMISSION OF WRITTEN MMENTS:

Any person or organization wishing to submit a written statement for the printed record
of the hearing should submir at least six (6) single-space legal-size copies of their statement,
along with an IBM compatible 3.5-inch diskette in ASCII DOS Text or WordPerfect 5.1 format
only, with their name. address. and hearing date noted on a label, by the close of business,
Thursday. February 12. 1998, 10 A.L. Singleton, Chief of Staff, Committee on Ways and Means,
U.S. House of Representatives. 1102 Longworth House Office Building, Washington, D.C.
20515, If those filing written statements wish to have their statements distributed to the press
and interested public at the hearing. they may deliver 200 additional copies for this purpose to
the Subcommittee on Health office. room 1136 Longworth House Office Building, at least one
hour before the hearing begins.

FORMATTING REQUIR, NTS:

Lach statement presented for printing 1o the Committee by @ witaess, any written statement or exhibit submitted for the printed record or
any Wwhlten comments in 1esponse to a request for witlen comments must conform to the guidelines listed below. Any statement or exhibit not
In comphance with these guidehines wili not be printed. but will be maintained in the Commitiee files for review and use by the Committee.

i All stalements and any accompanying exhibits tor printing must be typed in single space on legal-size paper and may not

exceed a total of 10 pages inciuding altachments At (he same fime written are i to the Ci are now
requested to submit ther statements on a 3.5-inch diskette tn WordPerfect or ASCII format.
N Copies of whole documents submitted as exhibut material wstl not be accepted for printing. Instead, exhibit material should be

reterenced and quoted or paraphrased  All exhibit matenal not meettog these specifications will be maintained in the Committee files for
review and use by the Commutice

A witness appearing at a public heaning or submitung a statement for the record of a public hearing, or submitting written
comments In response 1o 2 published request tor comments by the { ommuttee. must include on his statement or submission a list of all clients,
Persens of organizations on whose behalt the witness appean

E] A supptemenial sheot must avcompans cach statement baung the name. fufl address. a teiephone number where the witness or
1he devpnated FEPIOsentalive may e reached and a topial vuthing of summan of the comments and recommendations in the full statement.
Thes supplemental sheet will nat be mcluded i the printed recond

The above restncnions and imitanons appls oaly (0 matenal being subs d for printing and exhibits or 'y
malcrial submtted soleiy for distribution o the Members the press and the pubhic during the course of a public hearing may be submitted in

other farms

Note: All Committee advisories and news relcases are available on the World Wide Web at
“http://www house.goviways_means™.

The Committee seeks to make its facilities
k accessible to persons with disabilities. If you are in

L, need of special accommodations, please call
202-225-1721 or 202-226-3411 TTD/TTY in
advance of the event (four business days notice is
requested). Questions with regard to special
accommodation needs in general (including
availability of Committee materials in alternative
formats) may be directed to the Committee as noted
above.
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Chairman THoMAS. If the Subcommittee would come to order—
I'd like to welcome our guests and witnesses to today’s Health Sub-
committee hearing with a rather broad title: Preparing the Health
Care Financing Administration for the 21st Century. And I do
want to welcome the Health Care Financing Administration’s new
Administrator, Nancy-Ann Min DeParle, who is going to take quite
a large role in setting the tone for the underlying theme of the
hearing.

In the past few months, the Health Care Financing Administra-
tion has undergone three significant changes. Obviously, a new Ad-
ministrator. Secondly, the agency recently underwent a comprehen-
sive reorganization affecting virtually every one of the more than
4,000 employees. And third, pretty obviously, the Congress passed
and the President signed the Balanced Budget Act of 1997 which
contains the most comprehensive Medicare reform since the incep-
tion of the program.

These reforms have, and will have, a dramatic impact on the
Medicare program. Our seniors will be able to choose from a vast
array of privately run, Medicare-plus-choice plans like Medicare
savings accounts, provided-sponsor organization plans, health
maintenance organizations, private fee-for-service plans, while
maintaining the option of remaining in traditional fee-for-service
Medicare.

The latest Congressional Budget Office estimates predict that
many of our seniors will choose to leave fee-for-service Medicare
and enroll in a privately-run plan. In just four years, one-quarter
of beneficiaries are expected to choose to enroll in a private plan,
and by 2030, it’s projected that perhaps half of all beneficiaries will
make a similar choice.

As a result of the Balanced Budget Act, there will also be signifi-
cant payment changes, as many of us have heard about, to mod-
ernize the fee-for-service part of the program; shifting from a 1960-
style cost-based reimbursement to prospective payment systems.
There will also be several new preventive benefits, like the diabetes
self-management, prostate screenings, and others, that need to be
implemented.

Finally, the agency must ensure that taxpayer dollars are spent
wisely by implementing some of the historic steps Congress has
taken in the past two years. For example, the Health Insurance
Portability and Accountability Act—and the fraud and abuse sec-
tions of that act—and the Balanced Budget Act combined offer
about 65 concrete steps to fight waste, fraud, and abuse in Medi-
care and the American health care system.

Clearly, Ms. DeParle, you have your work cut out for you. In the
short-run, you have to implement these new provisions. However,
you also have to continue those structural changes to the manage-
ment of the Health Care Financing Administration, some of which
we are only now beginning to appreciate the depth and breadth of
in operating a private-plan-focused environment in the 21st cen-
tury.

I am concerned that an agency that historically focused on regu-
lation and micro-management and paying the bills may have some
difficulty without a lot of open understanding and positive critiques
in transforming itself into one that protects seniors and fosters in-
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novations among private plans. It is not easy for bureaucracies to
make these kinds of fundamental shifts which go at the core of the
culture of a particular bureaucracy.

This is the issue that we will begin to explore today with Mrs.
DeParle, Mr. Scanlan from the General Accounting Office, and our
panel of experts who will help us understand the changes that are
needed to prepare the Health Care Financing Administration for
the 21st century. And before we recognize the new Administrator,
Ird Ei{Sk my colleague from California, Mr. Stark, if he has any re-
marks.

Mr. STARK. Thank you, Mr. Chairman, I do have remarks. I'm
not sure which you want first—good news or bad news. But I ap-
preciate, on the good news side, I appreciate your holding this over-
sight hearing on HCFA’s ability to administer the Medicare pro-
gram and implement the changes required in the Balanced Budget
Act. The bad news is that HCFA’s administrative budget is inad-
equate to do any of the things that many of us might want. I hope
we can work on a bipartisan basis to urge our colleagues who are
the appropriators to give the agency the resources it needs. We're
all aware that the best way to end an agency in this town, is to
starve it for funds. If we really don’t want HCFA to do anything,
then we ought to just let the appropriators not give it the money.
If we really want to get them to a program that we can agree on,
we've got to see that they get adequate funds. We'll talk about that
in a little bit.

But basically, the money HCFA gets to review claims, or the pen-
nies per claim, is now 43 percent lower than it was in 1989. And
I don’t care how you slice that, when you cut the per-claim dollars
darn near in half, the agency can’t keep up. We've also added the
fight for fraud which gets more sophisticated all the time. Still,
with an ever declining budget, their volume of work goes up. Now,
HCFA must get some volume discounts, but I think we have a re-
sponsibility to see that they get the funds to do whatever it is that
this committee charges them to do—or this Congress does.

The administration is proposing a package of antifraud legisla-
tion, and I hope we’ll enact it. Included in it is an idea that I'd like
to advocate and that’s doubling the number of audits for cost-based
providers and paying for it with a fee to cover those costs. Many
of those providers—Columbia and it’s private accounting firm,
KPMG in Florida—have proven that there’s more than just smoke
there. Audits there would have saved us a lot of money.

Part of the cost of doing business with Medicare must include the
cost of an independent audit. By charging a fee, we’ll be able to
Frméide some of the resources it takes to protect the Medicare trust
unds.

Explaining the new Medicare choice programs to seniors will be
a daunting task for HCFA or anybody else. If they don’t have the
money to explain it, they can’t do it. We authorized $200 million
this year, but the appropriators only gave them $95 million. This
fall, HCFA is likely to be flooded with calls from confused bene-
ficiaries about the new array of plans and the wave of advertising
that will come out. We all know that’s going to happen.

Our staff this week just placed calls to HCFA’s 800 number, and
the results were troublesome. There were lengthy delays, and that



6

was the rule not the exception. And as any of you who have tried
to get past 800 numbers to check your credit card know, I'm not
sure whether money will solve all those problems. But I do know
that these plans will be complex they will be confusing. Our own
offices will hear from beneficiaries and we ought to do whatever we
can: one, to encourage HCFA to see that the phones are answered
promptly and there are people who can give you good information,
3nd secondly, that we see that they get the resources to be able to
o it.

Finally, you asked, Mr. Chairman, whether HCFA’s reorganiza-
tion produced a structure that is appropriate for the 21st century;
and I'm afraid it isn’t. We’ve got a situation like we’ve had—and
criticized often—within the FAA. HCFA is in the business, or will
be in the business, of promoting managed care at the same time
it is trying to regulate it. And those are conflicting roles. You can’t
order people to promote something on the one hand, and then on
the other hand come back and say you've got to investigate them
and tell people when they aren’t working correctly. I think we have
to look at that issue and look for independent patient’s counsel, or
separating, if not explicit, implicit promotion of managed care and
its regulation.

While the Cshairman may not like the ideas for regulations that
are currently being circulated, we do need them. We’ve got to stop
the cheers in the movie “As Good As It Gets” and somehow make
the public convinced that they do have somebody on their side. And
I hope our Subcommittee will look at that important issue.

Thank you for starting out the year with this hearing and I look
forward to hearing from our witnesses.

Chairman THOMAS. I thank the gentleman.

This is a new year and a second session and I believe the spirit
in which the gentleman made his comments is a constructive one
and I did not go into any detail in my opening remarks rather than
to just set the frame. I think you'll find, and now I guess Tll
prompt our first witness, that our intention was to make sure that
there was adequate funding for the administrative changes. We
have tried to work in a cooperative way to make sure that if nec-
essary the movement of money within the structure, and indeed
additional money, could be made available. I had no intention
whatsoever of creating new ways to deliver services and then not
make sure they weren’t adequately financed to do that. You and I
could share some time discussing the appropriators and the way in
which all of us have concerns about the appropriators.

Beyond the gentleman’s concern for an organization that’s not
only going to regulate managed care but also supervise and run it,
the same might be true for fee-for-service, and in fact they have al-
most a monopoly on that. We will have panelists who have looked
at this problem and who have the same concern from adjustment
within the culture of HCFA to eliminating HCFA. And I just think
it’s appropriate at this stage, maybe, to remember that the Presi-
dent has played a relatively significant role in getting us to refocus
on the question of health care delivery in Medicare and in putting
people first.

On page 21, the President said as part of his vision, if he were
to be elected president, quote, “We will scrap the Health Care Fi-
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nancing Administration and replace it with the Health Standards
Board made up of consumers, providers, business, labor, and gov-
ernment that will establish annual health budget targets and out-
line a core benefits package.” He didn’t use the phrase, “whither
away”; he used the phrase, “scrap.” But what we’re trying to do is
make sure that these bold visions, although the end product might
be something that we would agree with, the hastiness of a phrase
like scrap clearly would not serve the beneficiaries.

What we need is planned change. And Mrs. DeParle is now in
charge of an immense bureaucracy that has major responsibilities,
frankly, significant economic impact if things aren’t done correctly
for the economy, and she’s anxious to tell us about what she’s al-
ready done as a new administrator and what she plans to do.

So, if my colleagues have any statement, we’d be willing to put
a written statement in the record, but I'd like to turn now to the
new director of the Health Care Financing Administration, Mrs.
DeParle. The time is yours. Your written statement will be made
a part of the record as always, and you can address us in any way
you see fit.

STATEMENT OF NANCY-ANN MIN DE PARLE, DIRECTOR,
HEALTH CARE FINANCING ADMINISTRATION

Ms. DEPARLE. Thank you, Mr. Chairman.

Mr. Chairman, Mr. Stark, and Members of the Subcommittee,
I'm very pleased to have this opportunity to discuss with you my
priorities as Administrator of the Health Care Financing Adminis-
tration and their relationship to your theme today in preparing
HCFA for the 21st century. Before getting into my priorities, I
want to begin by describing what HCFA’s recent reorganization is
all about and how it’s helping us meet our goals.

When HCFA was created in 1977, running the Medicare program
primarily meant paying bills on time. After 20 years of significant
changes in the health care environment, it is time to address
whether the agency was organized in the best way to fulfill it’s re-
sponsibilities.

Chairman THOMAS. Nancy-Ann.

Can you hear in the back? You need to turn that mic directly to-
wards you and speak directly into it very closely. For some reason,
the sound system, although we didn’t have the best before, has got-
ten worse and it’s no fun sitting there not hearing because what
you have to say is important. You are going to have to talk directly
into it and get relatively close. I'm sorry, go ahead.

Ms. DEPARLE. Thank you.

After 20 years of significant changes, we felt it was time to ad-
dress whether we were organized in the best way to fulfill our re-
sponsibility. So, in 1996, the agency began a process that included
consultation with a broad spectrum of individuals and groups with
whom we interact: beneficiaries, the States, and health plans and
providers. These are our three core markets.

We looked at private sector health plans and insurance compa-
nies. And the primary focus of the reorganization which was imple-
mented last July was to structure the agency in such a way that
these three core markets are at the center of what we do and that
they have a one-stop shopping to address their needs.
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The processes involved in reorganizing are difficult, as you all
know. Even positive change can be traumatic. But we consider
them to be growing pains; and I consider the reorganization to be
something that was long overdue.

Our ultimate goal is to ensure that changes to the agency are im-
plemented in a manner that makes Medicare and Medicaid strong-
er and more efficient, not only for today’s beneficiaries, but for fu-
ture generations.

My priorities as the Administrator of HCFA are simple to state
but much harder to accomplish. I think they are very much con-
sistent, Mr. Chairman, with your theme today, “Preparing HCFA
for the 21st Century.” They are: first, to reform and strengthen
Medicare and Medicaid starting with implementing the Balanced
Budget Act which expands choices for beneficiaries and guarantees
Medicare’s solvency until 2010; second, to implement the new Chil-
dren’s Health Insurance Program; third, to sharpen our focus
against fraud and abuse; and, fourth, to ensure that HCFA’s infor-
mation systems are ready for the millennium.

Since the Children’s Health Insurance Program and Medicaid are
not within the oversight of this subcommittee, I'm going to focus
on the other priorities.

My first priority is to ensure that we implement the Medicare re-
forms in the Balanced Budget Act, and not just that we implement
them, but that we do it right. As you well know, Mr. Chairman,
there were about 300 separate provisions that must be carried out
to fully implement this law. Some of the provisions are simple, but
some of them are extraordinarily complex. Our staff is working
tirelessly to meet the deadlines, and they are working with your
staff here very well. We're doing everything we can to get the job
done with the resources we have, but as both you and Mr. Stark
have acknowledged, the fact remains that our resources have di-
minished in real terms while our responsibilities have grown.

Let me put this in perspective. Between 1993 and 1997 Medi-
care’s administrative spending in real dollars decreased by around
11 percent while the number of claims that we processed has gone
up by about 25 percent. The number of managed care plans with
Medicare contracts has more than doubled and the number of
skilled nursing facilities and home health agencies has increased
by over 30 percent.

Despite the new responsibilities that we received in the Balanced
Budget Act and the Health Insurance Portability and Accessibility
Act, our program management budget for this fiscal year increased
only one-half of 1 percent. Many of our new responsibilities will re-
quire additional work in Fiscal Year 1999 and subsequent years.

And I do want to say that I thank the members of this sub-
committee for their help with the 1998 budget, because, as the
chairman noted, you and your staffs were helpful in trying to work
with the appropriations committees and express to them the impor-
tance of the work that we’re doing.

When the administration’s budget is released next week, I hope
we’ll be able again to work together to ensure that we have ade-
quate resources to do the good job of running these programs that
you want us to do.
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I'm committed to a smooth implementation of the Balanced
Budget Act. I want to continue to work closely with this sub-
committee and its staff.

Mr. Chairman, I am committed to stepping up the crackdown on
fraud and abuse begun by the President in 1993. Since I've been
at HCFA, we have taken several new steps to combat fraud and
abuse. Just last week, we published a proposed regulation to tight-
en standards and strengthen enforcement against unscrupulous du-
rable medical equipment suppliers. We are requiring on-site inspec-
tions before these new suppliers are approved. And also this
month, we set tougher requirements for home health agencies and
lifted a moratorium that we imposed last September on new agen-
cies entering Medicare.

Beginning next month, the Inspector General’s toll-free num-
ber—1-800-HHS-TIPS—will appear on every statement that we
send to Medicare beneficiaries, so that they will know where to call
to report Medicare fraud. And later this spring, we will host a Na-
tional conference to bring together our colleagues in the Federal
Government and the private sector as part of a process to develop
a comprehensive anti-fraud and abuse plan.

We’ve made some good progress, but, as you know, the nature of
health care fraud demands that we continuously find new ways to
stay ahead of those who would misuse Medicare trust fund dollars.

I want to thank this committee for its support in the past and
the work that you did last year in the Balanced Budget Act to give
us some tools that we need, and we look forward to continuing to
work with you this year in this effort.

Mr. Chairman, your theme today, “Preparing HCFA for the 21st
Century,” could not be more in tune with my third priority, which
is the year 2000. I view the threat of a major problem with our Na-
tional information flows and the potential impact that could have
on Medicare with the utmost seriousness. And, I want you to know
that we’re working to do everything we can to ensure that the 74
mission-critical external systems that we have are millennium com-
pliant no later then December 31 of this year. We're using on-site
inspections and we’re monitoring our contractors to ensure that we
make the transition smoothly and in a timely manner.

In the next few years, HCFA will be challenged as it has never
been before. But I believe we can do the job. The list of HCFA’s
accomplishments and innovations is long and distinguished, as this
subcommittee knows.

I look forward to working with all of you to achieve our mutual
goals of strengthening Medicare, extending the life of Medicare’s
Hospital Insurance Trust Fund, and providing beneficiaries with
the best possible care in the most efficient manner. And I view this
hearing today as good news, because I view this as a sign that
you’ll be working together with us as partners in this effort. Thank
you.

[The prepared statement follows:]
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INTRODUCTION

Mr. Chairman, Mr. Stark, and Members of this Subcommittee, I’'m very pleased to have this
opportunity to discuss my priorities as Administrator, and to explain how the re-organization is
helping the Health Care Financing Administration (HCFA) achieve our mission, and to present a
status report on our implementation of the Balanced Budget Act (BBA) passed last year. This
ground-breaking piece of legislation provides for the most significant changes in Medicare and
Medicaid since the original legislation was enacted more than thirty years ago. Implementing the
Medicare and Medicaid BBA provisions, launching the new Children’s Health Insurance Program
(CHIP), fighting waste, fraud and abuse, and preparing our computer systems for the Year 2000
Millennium are among my highest priorities as Administrator. To achieve these goals in a tight
fiscal environment, HCFA must be a finely tuned and smoothly running organization. The goals of
the recent re-organization were to eliminate redundancies, improve the sharing of information,

streamline processes, and maximize the efficient use of resources. We have concentrated on re-

aligning agency components for the new organization info three main building blocks with a

customer-based view in mind, recognizing that our primary audiences are beneficiaries, States, and

health care providers and plans.

HCFA’S RE-ORGANIZATION

At the time HCFA was created in 1977, running the Medicare program primarily meant paying the
bills on time. As the health care environment evolved in the following years, introducing new
health care models such as managed care, it was clear that these changes needed to be addressed
in HCFA’s organizational structure. In the past, such activities as managed care responsibilities
were added but not integrated into the organization in a coherent manner. After 20 years, it was
time to address whether the organization was functioning efficiently. HCFA’s recent re-
organization was, in fact, the first comprehensive one since the Agency’s inception. In early 1996,
HCFA began a process of examining whether it was organized in the best way to fulfill its
responsibilities. This process included consultation and discussion with a broad spectrum of
individuals and groups with whom we interact. We carefully considered comments and
recommendations from many sectors and tried to learn from many of the innovative approaches
to management in the health care and business communities.

The culmination of the process was the reorganization that HCFA began six months ago. The
primary focus of the reorganization was to structure the Agency in such a way that the primary
groups with whom we interact --beneficiaries, the States, and health plans and providers-- have
“one-stop shopping” to address their needs. An important decision was to combine the
responsibilities for managed care and fee-for-service policy development and operations into a
single organization. This allows HCFA greater flexibility to respond to changes in the environment
as new and different delivery systems are developed. Another important focus was the creation
of full-scope organizations for a Chief Information Officer (CIO) and a Chief Financial Officer
(CFO) in response to Congressional direction that federal agencies should learn from private sector
management experience and to comply with recently passed legislation.

House Ways and Means Subcommittee on Health, 1/29/98 Hearing: Preparing HCFA for the 21st Century 1
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HCF A has recently recruited its first-ever CIO from Los Alamos National Laboratory who brings
current computer technology expertise as well as a specialized background in computer and
network security issues. He is responsible for defining an information architecture and a capital
asset plan for HCFA, as well as fostering the development of agency-wide information systerns,
including the critical efforts to achieve Millennium compliance of all computer data systems by
December 31, 1998.

As with any agency adjusting to a major reorganization, there are both brand-new working
relationships, and new policies and procedures. We are still in the process of “fine-tuning” our
organization. I began my tenure as HCFA Administrator soon after HCFA’s re-organization, and
after my confirmation, I made a few changes, First of all, I ensured that critical staff, such as the
CIO and the Program Integrity Director, had direct access to the Administrator, cufting away some
of the layers of bureaucracy that sometimes prevent timely decisions from being made. Secondly,
as specified by the BBA, the Office of the Actuary is now a separate cffice also reporting directly
tome. @have attached a HCFA organizational chart to this testinony which shows these changes.
In every sense, HCFA is making a fresh start, which we believe will strengthen the organization and
allow us to meet our tremendous responsibility of being the nation’s largest health care purchaser.

Some comments have been made about the re-assignments of employees and re-configuration of
components within the agency, and I would like to say a word about this. As exemplified by private
industry and noted in the National Performance Review, cross-training and sharing of personnel
expertise is vital to the health of an organization. The processes involved in re-organizing are
difficult at times, but we consider them “growing pains™ that other agencies have experienced as
well. However, we are beginning to see the benefits of agency streamlining and re-alignment, and
it is clear that the benefits accrued outweigh the disadvantages. Through employee mentoring and
staff rotation opportunities, we have tried to make the transition to the new organization as trauma-
free as possible, and I believe that most HCFA staff support the objectives of the re-organization.
My ultimate goal as HCIFA Administrator is to ensure that changes to the agency arc implemented
in a manner that makes Medicare and Medicaid stronger and more efficient, not only for today’s
beneficiaries, but for future generations.

HCFA PRIORITIES

My priorities as HCFA Administrator are simple to state, but much harder to accomplish. As I
stated earlier in my testimony, they are: first, to reform and strengthen Medicare and Medicaid,
starting with the provisions of the Balanced Budget Act of 1997 that expand choices for
beneficiaries and guarantee Medicare’s solvency until 2010; second, to expand health care coverage
to children through the new Children’s Health Insurance Program (CHIP); third, to sharpen our
focus against fraud and abuse; and fourth, to ensure that HCFA’s information systems are ready for
the Millennium. Since CHIP and Medicaid are not within the oversight of this Subcommittee, [ will
focus on the other priorities:

House Ways and Means Subcommittee on Health, 1/29/98 Hearing: Prepaving HCFA for the 215t Cenney
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Priority #1 — BBA Implementation

My goal is not only to ensure that the Balanced Budget Act provisions are implemented, but that
we do it right. There are about 300 separate provisions that must be carried out to fully implement
the law, and because some of them are extraordinarily complex, our project management staff is
keeping track of implementation status of each item in a document that we plan to share with the
staff of this Subcommittee and others. During just the month of December alone, we made
significant headway in our BBA implementation plans. We completed 16 of the 18 regulations on
our December agenda, and the remaining two were well on their way through the clearance process.
This was double our pre-BBA average during a month that, historically, has decreased productivity
due to reduced staff availability because of the holidays. Our staff worked tirelessly to finish these
regulations in late-December and early January, a time which they otherwise would have spent
among family and friends.

Under the best of circumstances, implementing the provisions of the new law would be a daunting
challenge for HCFA. As it happens, we are taking it on at a time when the agency has just
undergone a much-needed structural re-organization. As if this were not enough, we are also
working with unusually tight deadlines and tight budgets. Our approach has been to organize
ourselves internally to be as efficient and effective as we can be. We are combining resources and
setting up new internal communication structures designed to share information without sacrificing
valuable analyst and management time. We are working actively with our colleagues in the
Department and at the Office of Management and Budget (OMB) to speed up internal review and
clearance processes. In short, we are doing everything we can to get the job done with the resources
we have, but the fact remains that our budgets have decreased in real terms, while our
responsibilities have grown.

Between 1993 and 1997, HCFA has successfully met growing workload demands while decreasing
its administrative spending in real dollars by about 11 percent. In this same period of time, the
number of claims processed has gone up by 168 million, or about 25 percent. The number of
managed care plans with whom we have contracts has increased from about 200 to over 400. At
the same time, the number of skilled nursing facilities and home health agencies has increased by
over 30 percent. With the addition of major new responsibilities through legislation such as
HIPAA and BBA, HCFA faces considerable challenges in continuing to meet our goals.

We appreciate the fact that in action on the Fiscal Year 1998 appropriation, the Congress and in
particular, this Subcommittee, worked to provide $95 million of the $200 million authorized for the
beneficiary information requirements of BBA. The Congress also indicated that funds for BBA
implementation were included. However, HCFA’s program management budget increased only 0.5
percent over the previous year. Many of the new activities such as Medicare + Choice will require
additional work in Fiscal Year 1999 and subsequent years. When the Administration’s budget is
released next week, I hope we will be able work together to ensure that HCFA has adequate
resources to carry out the programs for which we are responsible. Secretary Shalala will be
transmitting to Congress legislation implementing user fees to fund certain program management

A
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activities. We will need your assistance to enact this legislation in early 1998.

At the same time, [ intend to continue working closely with members of Congress to keep you
informed of our progress and to let you know what we need to maintain the momentum. You
understand the magnitude of the task we face and you know that we will be seeking more
appropriations including additional user fees to complete implementation, particularly for our
Beneficiary Information campaign. By maintaining a dialogue with you, I believe we can achieve
the support and flexibility we will need to get it all done. At this point, I wish to describe the
progress which we have made implementing some specific provisions of the BBA within this
Subcomumittee’s jurisdiction.

Preventive Health Benefits

As of January 1, Medicare beneficiaries can receive a new set of preventive health benefits, which
will include annual screening mammograms for women over 40; screening pap smears and pelvic
exams every three years or more, depending on risk; and colorectal cancer screening exams for all
beneficiaries over 50, In July, bone density measurements to detect osteoporosis will be covered.
And in January, 2000, we will cover prostate cancer screening for men over 50. We are carrying out
a comprehensive media and outrsach campaign to get the word out to both providers and
beneficiaries to take advantage of the new benefits.

Medicare+Choice

Another major provision of the budget law is the new Medicare Part C, known as the “Medicare +
Choice” program. This program provides Medicare beneficiaries with 2 wider range of health plan
choices, similar to those that are currently available in the private sector. It establishes a new
authority permitting contracts between HCFA and a variety of different managed care and fee-for-
service entities, including Health Maintenance Organizations (HMOs), Preferred Provider
Organizations (PPOs), and Provider-Sponsored Organizations (PSOs).

Implementation of the Medicare+Choice program is extraordinarily complex, cutting across every
aspect of the Medicare program. We are on track with this effort. Starting on January 1, 1998, we
began paying all risk-based Medicare contractors using the new Medicare + Choice payment
methodology. We are on track for publishing solvency standards for PSOs by the April 1 deadline.
Finally, we are on track for publishing interim final regulations for all other contracting standards
by the June 1 deadline. Medicare +Choice and the new prevention benefits will be launched along:
with a nationwide information campaign that will be user-friendly and comprehensive.

Beneficiary Information Campaign

This information campaign is unprecedented in the history of Medicare and constitutes a
fundamental change in the way we collect, store, and share information about plans and providers.
We are offering beneficiaries an Internet-based resource that draws on all of HCFA’s current data

Heouse Ways and Means Subcommiitee on Health, 1/29/98 Hearing: Preparing HOFA for the 21st Century 4
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and systems, along with new health plan information and a completely new enrollment process.
This knowledge base will serve as a resource for enrollees, their families and friends, community-
based organizations, insurance counselors, and other interested parties. In concert with this
information campaign, our new Internet capabilities should be on-line next month and will enable
users to access detailed comparative information on health plans through the “Medicare Compare”
location at our HCFA web page. HCFA’s Internet capabilities offer a revolutionary change in the
ability to access Medicare and Medicaid information, since it will literally be available 24 hours a
day, every day of the week.

Our Center for Beneficiary Services is developing a detailed plan for our 1998 information
campaign. We will be using printed material, the Internet, a toll-free telephone system and
community-based resources to make the information about options available to Medicare
beneficiaries. Thanks to the caliber and dedication of the staff working on this, [ am optimistic
about this campaign, despite the uncharted territory incumbent in this enterprise.

Prospective Pavment Systems (PPS)

Effective payment systems are vital to achieving quality health care and preventing waste, fraud,
and abuse. The three new prospective payment systems for home health agencies, skilled nuarsing
facilities, and outpatient departments will help us to achieve these goals. These prospective
payment systems will provide incentives to make the most appropriate use of resources and, over
the long-term, will help control overall expenditures. The cost-saving value of these payment
systems is widely recognized and well-accepted in the industry. As an example, the Home Health
PPS provision allows HCFA to establish a PPS that will pay providers a unit of payment for an
episode of care. It also will end "periodic interim payments™ to home health agencies that are made
in advance and not reconciled until the end of each year. The law provides the authority to establish
a prospective payment system by October 1, 1999, and we are working hard to meet that date with
the necessary research and infrastructure development. Meanwhile, in accordance with the BBA,
ahome health interim payment system is being implemented.

Priprity #2 - Combating Waste, Fraud and Abuse

We must continue to fortify our programs so we can prevent incursions by those who view them
not as the vital national resources they are, but as targets for money-making scams. As abold step
in the fight against fraud and abuse, the Administration imposed a moratorium on new home health
agencies (HHAs), effective from September 15, 1997 through January 13, 1998. This moratorium
allowed HCFA sufficient time to strengthen its entry requirements for HHAs. The Agency
published a regulation on January 5, 1998, which requires surety bonds of all HHAs and initiat
capitalization standards for new HHAs. In addition, HCFA is requiring new HHAs to serve a
minimum of ten patients before entering the Medicare program. Lastly, HCFA instituted a
requircment that HHAs provide information on related businesses which they own.

o
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The Health Insurance Portability and Accountability Act (HIPAA) and the Balanced Budget Act
gave us new methods of preventing fraud and abuse and of identifying and punishing perpetrators;
but we will not be satisfied with these efforts alone. Our strategy, which allows us to best manage
our anti-fraud and abuse resources, has four basic principles: prevention, early detection,
collaboration, and enforcement. As an example of our prevention and detection efforts, we have
increased our efforts to review claims before payments are made, and as I mentioned before, we
screen more carefully home health agencies and providers before certification, and require that they
post surety bonds for home health agencies. We have also closed some loopholes with our new
proposed regulation requiring surety bonds and strengthened our standards for durable medical
equipment suppliers. These enhanced fraud prevention efforts contributed to a record number of
civil and criminal prosecutions in FY 1997 — double the number of prosecutions in the previous
year. As the President announced just last week, in Fiscal Year 1997, we have collected nearly one
billion dollars in fines for health care fraud. In addition, the Budget Submission for Fiscal Year
1999 will contain a number of new and previously submitted proposals to address waste, fraud, and
abuse for consideration by this Subcommittee,

To enable beneficiaries to do their part in fighting fraud and waste, HCFA will begin publishing the
HHS Inspector General’s toll-free anti-fraud hotline on beneficiaries’ Explanation of Medicare
Benefits (EOMB) statement. Initially, the 1-800 numbers will appear on beneficiaries” EOMB in
about half of the States, and will be expanded to the rest of the country in the spring. The hotline
also offers assistance in both English and Spanish.

I consider a strong anti-fraud and abuse program an essential part of building public confidence in
the future of Medicare and Medicaid, and our goal is to develop a comprehensive anti-fraud and
abuse plan. We will meet early this spring with a broadly representative group from both the
Federal and private sectors fo listen their views and experiences. We plan to consider all possible
avenues to combat fraud and abuse. I would like to acknowledge past Congressional support for
these efforts in our budget requests, and note that the FY 1999 Budget will include increased
funding for our increased responsibilities in BBA implementation and enhanced fraud and abuse
prevention programs .

Priority #3 — Year 2000 Millennium Initiatives

As we look to the future, the Year 2000 looms close on the horizon. Inregard to the Millennium,
1 just want to say that we view the threat of a breakdown of our national information flows -- and
its potential impact on Medicare -- with the utmost seriousness. Medicare represents approximately
one-fifth of the nation’s health care economy and we simply cannot afford to let this problem
interfere with continuity in Medicare payment operations. We are working to ensure that the 74
mission-critical external systems are millennium compliant no later than December 31, 1998, and
are monitoring our contractors o ensure that we make the transition smoothly and in a timely
manner. I would like to emphasize that our regional staff are making on-site inspections to ensure
that each and every item required is being completed on schedule, and at the present time, over half
of the fiscal intermediaries and carriers have completed their assessments. I also intend to submit
6
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legislation to amend the existing carrier and intermediary contracts to allow HCFA to terminate the
contract and/or migrate to other contractor types if the contractor falls behind the project schedule.

At this point I would like to directly address an area which this Subcommittee has been concerned
with -- the Medicare Transaction System project. We have recently received the final deliverable
from GTE and the contract is now over. We do not yet know the final costs because they cannot
be determined until the HHS Office of the Inspector General has completed the audit of the GTE
contract. With the termination of the contract we are no longer continuing the Medicare Transaction
System. [ want to be clear, however, about the status of our efforts. We are moving forward on two
tracks. First, we are beginning the process of developing an overall information architecture and
a capital asset plan, the prerequisite to any future systems development efforts. This is a complex
effort, but we plan to keep the Subcommittee informed of future developments. We are committed
to meeting the spirit as well as the letter of the Information Technology Management Reform Act
(ITMRA) to ensure that HCFA systems resources are wisely invested to meet our highest priority
business needs. In the meantime, we are continuing to make modifications to the current systems
needed to implement BBA and HIPAA requirements. Without these changes, the significant
Medicare savings enacted in BBA could not be achieved. We welcome your continued interest in
information technology and will work with you to ensure that business needs are met and resources
invested wisely.

CONCLUSION

Agencies, like individuals, are often faced with multiple and sometimes conflicting responsibilities.
In 1998, HCFA will be challenged as never before to meet new and expanded needs of Medicare
and Medicaid beneficiaries. We are witnessing an unprecedented demographic shift, as greater
numbers of elderly than ever before become eligible for Medicare. This is why BBA
implementation takes on such a great significance, since it will add 10 years of additional solvency
to the Medicare Hospital Insurance Trust Fund. At the same time, many HCFA personnel will be
asked to carry a heavier burden of added tasks and adjust to new offices and co-workers. I can say
without hesitation that I have great confidence in the ability of HCFA employees to meet these
challenges, and I have been consistently impressed by their ability to get the job done.

I would also point out that, though my observations reflect our recent efforts, the list of HCFA's
accomplishments, past and ongoing, is long and distinguished. This is the agency that pioneered
fee schedules, and it is my expectation that it will likewise be the agency viewed as a pioneer in
setting quality, risk-adjustment, and purchasing standards in the future. HCFA established a
common set of expectations for 50 diverse Medicaid programs in the past and we will work with
our partners in State government to bring Medicaid program administration into the twenty-first
century. This same partnership will serve to launch the new Children's Health program and enable
more than 5 million of society's most vulnerable members to get off to a healthy start in life.

House Ways and Means Subcommiitee on Health, 1/29/98 Hearing: Preparing HCFA for the 21st Century



18

Thanks to the BBA, we will see concrete improvements in our programs that will provide tangible
improvements in services for our beneficiaries. Our highest priority will be to work closely with
Congress on implementation of BBA, and to keep you informed of our progress. We are making
every effort to meet the required deadlines and will seek extensions only when absolutely necessary.
I am confident that together, we can achieve our mutual goals of strengthening Medicare and
Medicaid, extending the life of Medicare’s Hospital Insurance Trust Fund, and providing
beneficiaries with the best possible care in the mosi efficient manner.

House Ways and Means Subcommittee on Health, 1/28/98 Hearing: Preparing HCFA for the 21st Century
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Chairman THoMAS. Thank you very much. And obviously in your
oral presentation, you could not go into the depth or the breadth
that your written statement provides, and I urge all members to,
if they possibly have time, not just look at but read the written
statement, because it does provide, I think, a clear understanding
of the magnitude of the problem in front of us. And I don’t think
anyone should take lightly the difficulty in one, running this orga-
nization, and two, in getting it to change, as I've said several times
now, the basic culture.

And my friend from California points out rightly, and I'm pleased
that you indicate, that if we’re going to ask you to do certain things
that we ought to provide you with the wherewithal to do them. We
will continue to try to do that since there are a number of people
who have differing priorities than we might, and we have to get
other people to buy our priorities and change theirs.

So there is, to a certain extent, always going to be tight dollars,
and I'm always willing to fight for sufficient funds to run a pro-
gram right. But what would concern me is if I fought to try to get
funds to run a program, and then I found out that those funds
were being used for something else. I do not think in the long run
it’s wise to rob Peter to pay Paul. For example, I'll ask a hypo-
thetical and hopefully elicit a reaction from you.

We obviously had some priorities in making changes and funded
some areas perhaps adequately with a concern that some other
areas that someone else’s priorities would indicate needed more
money were not funded as adequately. And my hope would be that
you would never use, for example, Medicare program integrity dol-
lars to finance fee-for-service contractor training, outreach activi-
ties, physician-provider satisfaction surveys; things that really are
more administrative in nature from a program that we had kind
of indicated should go in a particular direction. I would invite a re-
sponse from you about trying to move money from areas that we’ve
cooperated to put money in to run other areas.

Ms. DEPARLE. Well, sir, the area that you mentioned in par-
ticular, Medicare program integrity funding, is one of my top prior-
ities, as I've said. And we fought hard together to get that money,
and it is very important that we have it. As Mr. Stark pointed out,
we are not able to review the number of claims and audit the num-
ber of providers that we want to do right now, so I would not be
pleased to hear we were using those moneys on other things. I can
understand the chairman’s view on that.

Chairman THoOMAS. I understand you would not be pleased to
hear that, but you are, I think, in a position to assert yourself so
that it doesn’t happen, or at least make it clear that it is not your
desire if it is imposed.

Ms. DEPARLE. I would make that clear.

Chairman THOMAS. Thank you very much.

You have not been on board that long, I want to make it clear.
I believe your confirmation was November 10.

Ms. DEPARLE. I believe it was November 8.

Chairman THOMAS. November 8. Good. Because on November 7,
I asked GAO to investigate the Technology Advisory Committee in
terms of the manner in which it was meeting. I believe that the
GAO has provided us with what I thought was the case: that it
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was, in fact, in violation. And I would invite a brief reaction from
you, on the record, of the GAO’s finding of the manner in which
the Technology Advisory Committee was meeting.

Ms. DEPARLE. Well, sir, as you know, I'm a lawyer, and I'm not
acting as a lawyer in my current job, but I learned a lot about the
Technology Advisory Committee in my first week on the job,
thanks to you, and I think that the GAO is exactly right. It was
not operating in a lawful manner and we won’t operate that way
in the future. And I believe our response from the staff acknowl-
edged that, sir.

Chairman THOMAS. Thank you very much.

Mr. Stark. Do you wish to inquire?

Mr. STARK. Thanks, Mr. Chairman.

Some of these home health agencies are apparently now fright-
ening seniors into calling our offices. They are frightening the sen-
iors with a story that says that their benefits will be cut off and
they’ll no longer be eligible for services. Now, we know that’s not
correct, but is there anything that you can do—when we can iden-
tify these scare tactics to end them? Could suggest to these groups
that it doesn’t help their case?

Ms. DEPARLE. It does appear, Mr. Stark, that there is a con-
certed campaign going on to scare some of our home health bene-
ficiaries on a couple of these provisions that were enacted in the
Balanced Budget Act. I've confronted it myself when I was trav-
eling last week and meeting with beneficiaries.

We're writing a letter to all the home health companies warning
them that if they persist in trying to scare beneficiaries and we
have evidence of that, that we will consider that to be a complaint
that would require an investigation of the agency. And we’re also
doing everything we can to let beneficiaries know that it’s not accu-
rate to say that theyre going to all lose their services. We've also
met with the industry representatives here in Washington to let
them know of our view on that.

Mr. STARK. That’s great. And could I ask a favor? I know most
of my colleagues are more adept at understanding these regula-
tions than I am, but could I get from you a letter or a memo with
some short declarative sentences of what these complaints are and
why they are wrong? It would be helpful for me to use either in
a newsletter or in answering my own constituents to be able say
“Here’s what the Government says; you are being unnecessarily
frightened by these people, please report to me if that happens.”
And it would be helpful to us to put those rumors to rest. I'd appre-
ciate that.

Now we’ve got another problem. There is a fund-raising group
known as the United Seniors Association who are spreading false
information on the issue of private contracting and the Kyl amend-
ment. Could you state for the record, and I'll clip it out later, as
concisely as you can, what the law is. Do my constituents need a
private contract for something that Medicare doesn’t cover?

Ms. DEPARLE. No, sir, they don’t and they never have.

Mr. STARK. And if it is questionable whether Medicare covers a
particular service or not, can you explain what this advance bene-
ficiaries notice option is, again for the record, so I can tell my con-
stituents?
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Ms. DEPARLE. I think I can, sir. In a case where Medicare’s cov-
erage is questionable—an example would be a test that might be
for screening purposes instead of diagnostic purposes, where the
physician just isn’t sure—the law provides that the physician
should give the beneficiary an advance beneficiary’s notice. That’s
just a statement that says that they acknowledge that Medicare
might not cover the service and that if Medicare doesn’t cover it,
the beneficiary is responsible. And then the carrier medical direc-
tors make the decision about whether it’s actually covered.

So, that’s a simple process in those few instances where there’s
some question about it. And it’s done that way to protect both the
beneficiaries and the physician, because in that way the physician
has notified the beneficiary that they may be responsible for paying
for it. It is not necessary that a private contract be entered into for
a physician to supply a service to a beneficiary in that way.

Mr. STARK. Thanks. Before the light goes, let me just ask you
then to comment on the fact that in 1998, we’re going to spend
$216 billion in benefits. By 2008, almost regardless of what the
various commissions do, we're scheduled to spend some $450 billion
in benefits. That is almost a 100 percent increase over the next 10
years. The CBO estimates that we’ll spend $3.7 billion for adminis-
tration in 1998. That will only increase to $5.8 billion in 2008. This
is an increase of maybe 50 percent—55 percent. So the administra-
tive resources will decrease from 1.7 percent to 1.3 percent. At the
same time, all the other private plans spend 20 percent on average
in administrative costs. One of the lowest cost plans is in Cali-
fornia—Kaiser. I think they are at 12 percent Administrative costs.
HCFA is running this in single digit. Some people might want to
ﬂo ‘Elhe intermediaries’ costs, but you're still in single digit over-

ead.

Can you give us some idea of what you think that portends for
our ability to go after fraud and to administer the variety of new
plans that are coming? Are you prepared to give us some idea of
how much more money HCFA will need to handle the increased
volume and the increased complexity?

Ms. DEPARLE. Well, it’s not a very pretty picture. The numbers
that you have cited don’t portend well at all for our ability to do
the job that we need to do. I think we are managing now, but we
are just managing. I don’t think we’re able to do everything that
this subcommittee wants us to be able to do, certainly not in the
area of combating fraud and abuse. And with a ratio like the one
you mentioned, the number of claims that we could review, the
number of audits that we could conduct, will be even less. Now, one
answer to that is doing a better job at the front end, which is what
We(;re trying to do with some these new provider enrollment stand-
ards.

But, sir, even that, at the order of magnitude that you've talked
about and with the growth of claims and growth of the program,
won’t allow us to keep up. So, we have some very serious work
ahead of us. And I think this year’s budget, if we can work with
this committee and your colleagues to get it enacted, is a step in
the right direction. But we certainly need more help there.

MI(; STARK. Will you indulge me for one more request, Mr. Chair-
man?
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What I'm leading up to, for my colleague’s sake, is that in the
Medicare plan we probably have fewer employees than most large
insurance companies and we are spending less, or at least the
same. Yet, we're often criticized for running big bureaucracies. I
think that the HCFA bureaucracy is a reasonable bureaucracy by
any private industry standard. To that end, Nancy-Ann, would you
send me information about how many employees are active in ad-
ministering Medicare, and include how many employees the fiscal
intermediaries have? We'll then try to see what we can get from
the private side to see how HCFA compares. I will provide that to
my colleagues to have some measure of how efficient or inefficient
the bureaucracy is. That will come up anyway and we might as
well face it headon. I'd appreciate whatever you could send to the
chairman and myself on that issue.

Thanks very much. Thank you, Mr. Chairman.

[The information was not available at the time of printing.]

Ms. DEPARLE. Thank you.

Chairman THOMAS. That would be useful.

Does the gentleman from Louisiana wish to inquire?

Mr. McCRERY. Yes, thank you, Mr. Chairman, and welcome Ms.
DeParle.

Ms. DEPARLE. Thank you.

Mr. McCRrERY. We look forward to working with you. Just a brief
follow-on to Mr. Stark’s last line of questioning, though. It would
also be interesting, I think, if we could get reliable data on the
level of fraud and abuse in the Medicare program as opposed to
private sector plans, and also, perhaps, overutilization in Medicare
programs compared to private plans. But, that’s not what I wanted
to ask you about.

Two things, since you brought up the BBA, I'd like for you to ad-
dress the practice expense relative values for the physician fee
schedule, and payment methodology for EPOGEN under the ESRD
program.

With regard to practice expense, as you probably know, the BBA
outlined two specific mandates on HCFA: No. 1 to require HCFA
to use to the maximum extent possible generally accepted costing
principles and those principles would recognize all staff equipment,
supplies, and expenses, not just those which can be tied to specific
procedures; and, No. 2, it required HCFA to develop actual data on
equipment utilization and other key assumptions for the May rule-
making.

So, if you could comment on those two requirement in the BBA,
I'd appreciate it. And then, when you get through, I'll follow up
with the EPOGEN question.

Ms. DEPARLE. Yes, sir. Well, as you know, the practice expense
requirement is something that has been in place for some time but
this year Congress asked us to hold up on implementing it to give
more time for the kind of data that you just mentioned to be pro-
duced. We published a notice of pre-rulemaking in the Federal Reg-
ister back in October asking for help from the physician community
and others in obtaining the kind of information on actual resource
use that you’re talking about.

We've conducted three major activities involving the physician
community regarding data. On October 6 through October 8, we
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held 17 medical specialty panels in Baltimore and they were
charged with validating the resource data for the high-volume CPT
codes for each specialty. And all the major medical specialty soci-
eties were represented. We held a forum on indirect practice ex-
penses on November 21. And again, all the major medical specialty
societies were there. And we held a cross-specialty panel in Decem-
ber—for two days in December—and the main purpose of that was
to standardize the resource inputs for the direct practice expenses
across specialties.

I'm also aware, sir, of the comments about the accounting prin-
ciples because we have started getting comments in to our pre-rule-
making. And we will continue to look at that and to work with the
physician community on it. But I do believe we are doing what
Congress asked us to do in terms of meeting with these groups and
making sure that we give them a process and a forum to get their
input into this process.

Mr. McCRERY. And do you anticipate that you are going to incor-
porate data—new data—into your May rulemaking?

Ms. DEPARLE. I cannot comment at this time on where that proc-
ess is. I, in fact, have a briefing on this on Friday. So, I don’t know
where they are after the December meeting, but I'd be happy to get
back with your staff on that.

Mr. McCRERY. Okay. We would appreciate it if you would give
that some attention. It is of some interest to the physician commu-
nity.

No. 2, on the question of EPOGEN. And, again, if you're not pre-
pared to address this specifically, I understand, but I do want to
bring it up because it is important. I've heard from a number of
constituents, including a treating nephrologist from the Oschner
clinic in Louisiana, that some patients have to be hospitalized as
a result of this change in policy. I believe the entire provider popu-
lation is unified behind a position in support of changing this policy
and have offered some specific changes to HCFA. Could you com-
ment on where that is and what your opinion is on it?

Ms. DEPARLE. We're looking at it, sir, and I have seen, in addi-
tion to letters from the provider community, on a bipartisan basis,
letters from you and your colleagues about this which is what
brought it to my attention. There was a program integrity problem
in this area. We want to make sure we have the best procedure
possible to make sure that the patients get what they need, but
also that we don’t create a situation that is subject to abuse. And
if we need to make some changes, then we’ll do that.

Mr. McCRrERY. Well, I would ask you to make sure that in ana-
lyzing the potential costs, that you look at overall costs, including
hospitalization and transfusions, as well as just the cost of the
hematocrits, because it could make some difference in your anal-
ysis.

Ms. DEPARLE. Yes, sir.

Mr. McCRERY. Thank you.

Chairman THOMAS. Does the gentleman from New York wish to
inquire?

Mr. HOUGHTON. Thank you very much, Mr. Chairman. Ms.
1’Ii)eParle, it is nice to see you. Thank you very much for coming

ere.
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I guess I want to hone in for a second on the question of fraud
and abuse. You have it with the fee-for-service; you really don’t
have it for the managed care because the incentive are—there isn’t
any incentive

Chairman THOMAS. Amo, I apologize, but these mikes aren’t
working. You need to really get close to them, because I can’t even
hear you.

Mr. HOUGHTON. You don’t like my soft, dulcet tone?

Chairman THOMAS. I do, if I knew what it meant. [Laughter.]

Mr. HouGHTON. Well, anyway, let me start again by saying I'm
delighted you are here; thank you for being with us today.

Ms. DEPARLE. Thank you.

Mr. HOUGHTON. I guess I wanted to concentrate on the issue of
fraud and abuse because as you move more toward managed care,
there is probably less incentive, because of the direct payments to
the government, as contrasted with the fee-for-service. But I guess
the question I've got, as you lessen that input, the question is one
of quality and how we’re able to ensure and emphasize the quality
aspects where the money aspects are taken care of in an entirely
different way. You may want to comment about that. And also,
maybe you might talk a little bit about child care expansion in the
limited period of time you have. Thank you.

Ms. DEPARLE. I'm sorry, about what?

Mr. HouGHTON. Child care expansion, you mentioned that.

Ms. DEPARLE. Child care expansion?

Mr. HOUGHTON. Child care expansion program is one of your
main goals, as [ understand it.

Ms. DEPARLE. Oh, I'm sorry; the Children’s Health Insurance
Program.

Mr. HOUGHTON. Yes, right.

Ms. DEPARLE. Yes, sir, I thought you meant day care for a sec-
ond. I was trying to think about what I knew about that.

Mr. HOUuGHTON. No, that’s only for senior citizens like me.

Ms. DEPARLE. I'd be happy to talk about the Children’s Health
Insurance Program.

We are off to a good start. We have 16 plans from States around
the country that are in and being reviewed on a very tight time-
frame. And we’re moving along very quickly on that. And, we've
also been out meeting with a lot of the States to provide them with
technical assistance. There is a lot of enthusiasm out there, and at
this point, my prediction is that all 50 States will come in some
time before the end of the year with a plan, and I hope we’ll be
able to approve them so they’ll be able to get their funding and we
can begin to cover as many of the 10 million uninsured children as
possible.

I'm not sure sitting here whether New York is one of those plans
or not. Is it? New York has been submitted. And I know we talked
about that when I met with you earlier.

On your other question on quality—that is, of course, one of the
big questions that I didn’t even get to in my opening statement—
we are certainly trying to move in the direction of ensuring that
the new Medicare-plus-choice format for managed care plans in
Medicare will include a focus on quality. And I think this sub-
committee supported that effort with some of the provisions in the
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Balanced Budget Act. We have acquired all of the science to submit
on quality. We’re also going out in the field to our consumers with
the consumer assessment of health plans that will be incorporated
into the kind of data that we provide them when they get their new
I\{Iledifca}fe—plus—choice information through the beneficiary campaign
this fall.

So, I believe those kinds of indicators will be available to our
beneficiaries, and then the issue is: how do we focus our resources
on ensuring that quality is occurring. And that is a big problem
and I hope your colleague sitting two down from you, Dr. Cooksey,
can help with that. So we do have efforts underway there but we
will need to continue working with the subcommittee to make sure
we're going in the right direction.

Mr. HouGHTON. Thank you very much.

Chz‘;irman THOMAS. Does the gentleman from Georgia wish to in-
quire?

Mr. LEwis. Thank you very much, Mr. Chairman.

Fl‘lirst, let me welcome you in your new position and wish you
well.

Ms. DEPARLE. Thank you.

Mr. LEWIS. Your agency is facing many important challenges and
I am very confident, with your background, your talent and skill,
and your smarts, that you will lead the agency very well. And I
also want to add that I think HCFA has done a very good job in
many areas. But I do have one or two questions.

Like many Members of Congress, I have been contacted by indi-
viduals who are concerned about the provision in the Balanced
Budget Act regarding venipuncture. They’re concerned that very
needy people will lose their home health benefit. I would like to see
HCFA monitor this situation. In light of your new responsibility,
and in light of GAO testimony, I am concerned that you do not
have enough resources to monitor this situation. Do you feel that
HCFA has enough resources to monitor this situation, or what do
you think you need to do about this?

Ms. DEPARLE. Well, as you know, sir, the venipuncture provision
was designed to reduce unnecessary utilization in the home health
program. And what our Inspector General and our staff were find-
ing was that a number of people were getting the full range of
home health care services—24-hour nursing care and things like
that—simply because they needed their blood drawn. Now if a
Medicare beneficiary needs his or her blood drawn, Medicare will
pay for that; and if they cannot leave their home or don’t want to
leave their home to get it, Medicare will pay for that too. But the
point is that Medicare can’t afford to bear the cost of several hun-
dred dollars—multiples of hundred dollars a day—for them to get
the full array of home health services if they simply need their
blood drawn.

The unfortunate thing is that some of the home health compa-
nies are trying to scare many of these beneficiaries, and perhaps
that’s what you’ve been hearing, and other members have been
hearing.

Someone who’s diabetic, someone who is frail and elderly, is like-
ly to qualify for home health. And it’s not fair for the home health
companies—in fact, it’s wrong for them—to go out and tell the
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beneficiaries in your district that none of you are going to get this
anymore, because that is not the case. If they are qualified, if they
are homebound and they need skilled or intermittent nursing care,
they will be qualified for this benefit. The people who will no longer
be qualified are simply those who only need their blood drawn, and
the actual drawing of the blood of course will continue to be cov-
ered by Medicare.

And we do want to work with you, sir, to monitor the situation
and make sure that beneficiaries who need this service are con-
tinuing to get it. And I hope once this confusion is cleared up, that
problem will not be as apparent any more.

Mr. LEwis. Thank you. Let me ask you another question. Nearly
40 percent of the end-stage renal disease population are African-
American, even though we make up only about 11 percent of the
population. It is my understanding that the outcome for the Afri-
can-American end-stage renal disease population is not as good as
with other populations. Could you comment on this situation? What
steps could you take that might improve this situation?

Ms. DEPARLE. I'm not as familiar with the situation on end-stage
renal disease, sir, but I do know that in many of the health indica-
tors—health status indicators—that we look at for our population,
we find that African-American beneficiaries don’t get the services
they need as often. Immunizations is an example; flu shots; mam-
mograms. In many of those areas, we find that that community is
not as well served.

We are working in partnership with historically-Black colleges
and universities around the country to try to do some focused cam-
paigns to reach that population. And I might also add that we've
been talking today about HCFA’s reorganization, and one aspect of
that that I think is positive for our ability to do a better job here
is that we've created for the first time a center for beneficiary serv-
ices. That center will be the one conducting the beneficiary infor-
mation campaign. And one of their goals is to try to make sure that
they do things not just for the population as a whole, but that they
try to figure out what the best ways are to reach other populations
that may be particularly needy or vulnerable so that, with the new
preventive benefits that Congress just enacted that are very posi-
tive, we can make sure that our African-American beneficiaries re-
ceive the full promise of those new benefits.

Mr. LEwis. I appreciate you responding. I look forward to work-
ing with you.

The Surety Association of America has reported that the way
home health agency surety bond regulations have been written,
their members are unwilling to write bonds. Will you describe for
the committee your understanding of the situation and what will
be done to resolve this issue before the bond due date of February
277

Ms. DEPARLE. Well, as you know, Mr. Lewis, this provision that
we are talking about here is the new surety bond provision that
was enacted in the Balanced Budget Act, and it gives us the ability
to require a home health provider to post a surety bond so that if
Medicare is defrauded that Medicare will have some ability to re-
cover from them. And that is a good step forward. That’s been done
in the State of Florida, and it has had a very good result.
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There appears to be an issue with the surety companies about
the cumulative liability that they might have and the length of the
liability. And our staff met with the surety companies recently. Our
goal is to have the best regulation possible that protects Medicare.
And we are working with them on it. And if we need to make some
technical changes, we’re willing to do that.

Mr. LEWIS. Thank you very much. Thank you, Mr. Chairman.

Chairman THOMAS. I thank the gentleman from Georgia for his
inquiry in that area. We are working. This is a specific example of
where everyone on all sides, I believe, is honest and willing, it’s
just that the technicalities and the way in which the conditions
have to be set clearly have to be adjusted so that folks can enter
into arrangements with a clear understanding. And I'm convinced
that we’re going to clear this up before any critical date might ar-
rive. I appreciate the gentleman’s question on the matter.

Does the gentleman from Texas wish to inquire?

Mr. SAM JOHNSON of Texas. Thank you, Mr. Chairman.

We’ve been having an argument up here, so I would like to ask
you the question and let you straighten the facts out. Do you have
a board that helps you run this HCFA operation, or are you

Ms. DEPARLE. No, I don’t.

Mr. SAM JOHNSON of Texas. Okay, but there is a Part A and Part
B board, correct? Advisory board, or trust board?

Ms. DEPARLE. Yes, sir, there are trustees. There is a trust fund
board for Part A and Part B; yes, sir.

I am the Administrator and we have an executive council that
is the leadership of our organization that runs it. But we do not
have an outside board. But we do have trust funds for Part A and
Part B and those have trustees.

Mr. SAM JOHNSON of Texas. Okay, and your internal organiza-
tion sets the rates for each county. Is that correct?

Ms. DEPARLE. Well, not exactly, sir. Most of the fee-for-service
payments, and for that matter managed care payments, the pay-
ment methodology for everything Medicare buys is pretty much set
in statute.

Mr. SAM JOHNSON of Texas. Yes, but you change it every year.

Ms. DEPARLE. According to a formula; yes, sir. Some of those
things are changed every year according to a formula.

Mr. SAM JOHNSON of Texas. Are there any doctors involved in
that change process?

Ms. DEPARLE. There are a number of doctors in our agency, sir.
And we also have a——

Mr. SAM JOHNSON of Texas. Yes, but that didn’t answer the ques-
tion. Are they involved in the change process?

Ms. DEPARLE. I don’t know. I believe there are some——

Mr. SAM JOHNSON of Texas. You see, you're a lawyer and you're
trying to run a medical organization. I'm trying to find out if you've
got any medical expertise in your organization to advise you.

Ms. DEPARLE. We do have medical expertise in the agency that
advises me.

Mré SAM JOHNSON of Texas. And who is your closest medical ad-
visor?

Ms. DEPARLE. Well, each one of the centers has a medical advi-
sor.
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Mr. SAM JOHNSON of Texas. You're dodging the question again.
I want to know who advises you personally.

Ms. DEPARLE. Probably the one who I work with the most is Dr.
Jeffrey Kang, who is the medical advisor for the Center for Health
Plans and Providers.

Mr. SAM JOHNSON of Texas. Do you know if he’s ever practiced
medicine, or is he an academic?

Ms. DEPARLE. I believe he has practiced, yes. I believe he prac-
ticed in the Boston area.

Mr. SAM JOHNSON of Texas. In Boston?

Ms. DEPARLE. Yes.

Mr. SAM JOHNSON of Texas. Thank you for that.

Let me ask you another question that we’re discussing. I'm get-
ting a lot of complaints from my military retirees about Tri-care.
How does Tri-care interface with Medicare? And when they become
65, does Tri-care still have any jurisdiction over the retired veteran
population?

Ms. DEPARLE. Well, I would like to get you more information for
the record, sir, but I can tell you that Tri-care doesn’t interact with
Medicare very much, except that now, as a result of the Balanced
Budget Act, we are entering into a demonstration with the Depart-
ment of Defense to enable some of the military retirees who are not
able to take advantage of Tri-care to come to the Medicare system
and use their Medicare dollars to go to Tri-care.

Mr. SAM JOHNSON of Texas. Before 65, or after 65?

Ms. DEPARLE. After 65.

Mr. SAM JOHNSON of Texas. Okay. So what you're telling me is
Tri-care should continue after 65. I thought it was a law that ev-
erybody had to get on Medicare at 65.

Ms. DEPARLE. It has been. But, what I'm saying is there is a
demonstration that will allow a military retiree to take his Medi-
care coverage and go to a Tri-care facility. And that will be start-
ing, I think, sometime in the next year.

Mr. SAM JOHNSON of Texas. And that means a veterans’ hospital,
does it not?

Ms. DEPARLE. No, it means probably a DOD facility and they
contract in various areas. There is not a provision for veterans at
tﬁis time, although I think this subcommittee has been working on
that.

Chairman THOMAS. Will the gentleman yield on that point?

Mr. SAM JOHNSON of Texas. Sure.

Chairman THOMAS. The Department of Defense has been inter-
ested in the retired military and its possibility of utilizing Medicare
dollars for military retirees at military hospital facilities or con-
tracting out through the military in an effort to broaden the sup-
port structure for military hospitals. That is the program that
you’ve been discussing.

Veterans, in what they call a vision program, worked on by the
Veterans’ Administration, have wanted to have a demonstration
program, similar to the military retirees, for those veterans that
fall into the category of A versus C kind of a veteran; that is those
who have the wherewithal normally. We are—Chairman Stump of
the Veterans’ Committee and I the chairman of this subcommittee
are going to offer—a piece of legislation which will model a vet-
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erans’ demonstration program for that aspect of the veterans’ hos-
pitals with the upper-income veterans, like the Tri-care demonstra-
tion. But we will go beyond that, and in dealing with the low-in-
come Medicaid-eligible-type veterans, we’re going to create a per-
manent program, rather than a demonstration because there is a
clear need. And Dr. Kizer of the Veterans’ Administration is in full
agreement that we can go to a contracting-out basis so that vet-
erans can get the filled prescription, outpatient medical care that
normally had been delivered by outpatient clinics or veterans’ hos-
pitals closer to home, since we can’t continue to invest in bricks
and mortars for the veterans.

The short answer is: there is a degree of innovation going on
among other government medical programs principally focused on
the DOD and the veterans, to see if, since every World War II vet-
eran is a Medicare-eligible person as well, if we can’t tend to inte-
grate these programs from the senior level back in so that we can
mainstream some of these Government medical programs that
have remained distinct and separate.

Mr. SAM JOHNSON of Texas. Thank you. I appreciate that. That
leads to another question though. If there is private contracting
within the Tri-care or Medicare system, how do you distinguish be-
tween what private contracting is and what it isn’t? And how are
you going to stop a doctor from doing a private contract with Vet-
erans’ Administration for a person that’s over 65 and keep him
from it in the Medicare system?

Ms. DEPARLE. Sir, I don’t believe what we’re talking about is pri-
vate contracting in the way that you——

Mr. SAM JOHNSON of Texas. I know, I just brought it up.

Ms. DEPARLE. I don’t believe the two are the same thing. What
the chairman is talking about is a demonstration to allow certain
veterans to use their Medicare dollars in a veterans’ hospital.

Mr. SAM JOHNSON of Texas. I understand, but you were talking
with Mr. Stark earlier about private contracting and you indicated
that if the Medicare program does not cover something and a per-
son can make that payment on his own it’s not considered private
contracting. The docs don’t know that by the way. You need to get
that word out. I'm getting a lot of complaints in my district over
that—that they’re, in fact, stopping their Medicare service because
of that threat. So when you’re going to authorize them to privately
contract with the Veterans’ Administration for care, I don’t see the
difference.

Ms. DEPARLE. Well, sir, as I understand the demonstration, and
I'd be happy to provide a briefing for you and your staff on it, but
as I understand it, it isn’t private contracting. What we’re saying
is that veterans—it is more like allowing the veterans system to be
one of the new Medicare-plus-choice plans. But it’s on a demonstra-
tion basis. So, I don’t believe it’s the same thing as private con-
tracting.

Mr. SAM JOHNSON of Texas. Well, then define private contracting
for me.

Ms. DEPARLE. Well, as I understand private contracting as en-
acted in the Balanced Budget Act, what that says is that if a physi-
cian and a beneficiary want to enter into a private contract to cover
some benefit that Medicare would ordinarily cover, then they can
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do that. That has not been something that has been allowed in the
past. So that’s what private contracting is. This is different. This
is saying that a Medicare-eligible veteran or military retiree could
chose a health plan that is provided by DOD or VA.

Mr. SAM JOHNSON of Texas. Or a doc.

Chairman THOMAS. No, let me interject again, and I apologize.
But when I used the term “contracting,” it was contracting out its
managed care services. It is a requirement, pretty obviously, in a
military hospital that if you're going to treat Medicare-eligible pa-
tients, you have to be able to offer those services that are part of
the Medicare package. If the military hospital does not have the
ability to deliver all of those aspects of the required Medicare pack-
age, they can contract out for those aspects. But it is primarily en-
visioned as contracting out to those entities in those communities
where there are military retirees that do this on an ongoing basis
with ordinary Medicare beneficiaries. So it would be contracting
out, but it is primarily managed care services. But I'd be willing
to sit down with the gentleman and go over what I consider to be
some relatively positive innovative approaches already underway at
the DOD and the possibility of beginning at the Veterans’ Adminis-
tration to make sure that his concerns, if at all possible, could be
addressed in the way in which the demonstration is designed.

Mr. SAM JOHNSON of Texas. Thank you, I appreciate that. You
know, I would just like to know your views on that too, because pri-
vate contracting is private contracting, you know, any way you cut
it.

Chairman THOMAS. I understand that. And given the gentle-
man’s background and current status, he’s a practitioner and I
want to listen to him.

Mr. SAM JOHNSON of Texas. Well, I tell you what, the guys in
the military complain about the system and the way it’s operating.
i’&nd we need to protect them. And that’s part of HCFA’s job, I be-
ieve.

Ms. DEPARLE. We'd like to work with you on the demonstration
and with the committee.

Mr. SAM JOHNSON of Texas. Thank you, ma’am. And thank you,
Mr. Chairman.

Chairman THOMAS. Thank you very much.

The gentleman from Maryland.

Mr. CARDIN. Thank you, Mr. Chairman.

And let me welcome you here in your new responsibility. This is
your first appearance, I believe, and we look forward to working
with you, following up on last year’s work of this committee in try-
ing to improve the Medicare system and the other areas that fall
under your responsibility. It is a pleasure to have you here.

I just want to make a comment about one of Mr. Johnson’s state-
ments, and that is I know we got a little bit off on the private con-
tracting, but it is my understanding that you have sent notices to
all physicians indicating that if it’s a non-covered service there is
no need for a private contract. And that notice has gone out.

Ms. DEPARLE. Yes, we did. That went out in November, and we
sent it out to all the physicians in the country.

Mr. CARDIN I want to change gears and talk about the prudent
lay person’s standard for emergency care. And we very much ap-
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preciate the help of the administration last year in putting that
standard in law for the Medicare and Medicaid programs in requir-
ing that on the renewals that there be that standard adopted. And
I'm just wondering if you could update us as to what steps you're
taking to make sure that all of the plan administrators and States
are complying with the prudent lay person’s standard in their man-
aged care programs?

Ms. DEPARLE. Let me just say, Mr. Cardin, that we appreciate
your work on that. And that’s been something that I know that you
have championed for many years, and I was glad that we could get
it enacted last year. I think it’s a good step forward.

We are working to make sure that all the State Medicaid direc-
tors are aware of the new standard and that they have it in place.
And I believe your staff has made us aware that some of them may
not be where they need to be, so we will take some steps to remedy
that, and I will report back to you on it.

Mr. CARDIN. I appreciate that. It’s been brought to our attention
and we've got some material, from the State of Maine and the
State of Georgia, which appears to be out of compliance with Fed-
eral law. We understand there may be some confusion, but we
would urge that you give this a high priority to implement the law.
It’s becoming more and more common around the Nation for more
and more managed care plans to adopt the prudent layperson’s
standard, so it should not be as difficult as perhaps it would have
been a few years ago. And I would just urge you to continue your
efforts in that regard.

Ms. DEPARLE. We will do that. Thank you.

Mr. CARDIN. Let me return, if I might, and spend a little more
time on the private contracting issue. There has been a lot of mis-
information out on the private contracting issue, and I really do ap-
plaud you for getting information out to the physicians. We may
need to take a look at what we did last year in order to clarify the
position, to make it clear that we haven’t impacted the ability of
a Medicare beneficiary to use private services and pay for it if it’s
not under the Medicare program. I would just urge you also to
work with us, if we need to, to clarify that law without removing
the protections that seniors currently have on balance billing pro-
tections. Because I don’t think anyone here wants to subject our
seniors to charges beyond what the Medicare system allows for
services that are provided under the Medicare system.

Ms. DEPARLE. We'll be happy to work with the committee.

Mr. CARDIN. Thank you. Thank you, Mr. Chairman.

Chairman THOMAS. Thank you.

Does the gentlewoman from Connecticut wish to inquire?

Mrs. JOHNSON of Connecticut. Thank you, and welcome.

Ms. DEPARLE. Thank you.

Mrs. JOHNSON of Connecticut. We look forward to working with
you. You certainly have many challenges facing you, as do we as
a legislative body, to make good on our often repeated promise of
making Medicare secure, not only for current retirees, but future
retirees.

There are two little issues I want to raise with you, and then one
larger issue. First of all, during the break I visited a large oncology
office in my district and it is very clear to me that we are not reim-
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bursing for many of the costs associated with delivering oncology
drugs. And, it’s my understand that HCFA has been reviewing the
RBRBS in this regard and acknowledges that delivery services are
not covered in the RBRBS. They have traditionally been covered
through the drug costs. If that isn’t going to be the case, I mean,
we're going to have to get this together and look clearly at what’s
covered by the RBRBS and what’s been covered by the drug cost.
And if we’re going to look at drug costs as the Inspector General’s
report does without regard to the cost of delivery, then we need to
reexamine the RBRBS and make sure that it is an honest one and
does cover all the services delivered by the physician. So, I would
hope that you wouldn’t move on the drug costs without a review
of the RBRBS. I understand that the Department is in the process
of that, or has at one time in the not too distant past been involved
in that issue, and is cognizant that the RBRBS has problems. Are
you conscious of that problem?

Ms. DEPARLE. I did hear about this, in fact just yesterday. And
as the representative knows, there has been a problem with Medi-
care overpaying for some of these drugs, and that is a concern of
ours, that I'm sure is of the committee’s as well. But certainly, we
want to be fair in the way that we provide reimbursement, and I
will take a look at what you are pointing out.

Mrs. JOHNSON of Connecticut. I am very, very concerned about
this, because if we do it wrong, then these services will simple
move from the doctor’s office to the hospital where they will be
more expensive to deliver. Because infusion therapy takes time and
a lot of that is now going on on an out-patient basis, if we do this
wrong, we will simply shift the venue and increase our cost even
though it might look to the public like we are saving. So, I look for-
ward to working on this with you. I think it’s an absolutely solv-
able problem. We want to be fair to everybody. We want to be sure
that we don’t overpay providers of drugs, or services. But I think
in this situation, we have allowed reimbursement for services to
slip under reimbursement for drugs, and we have to sort that out.
So, I look forward to working on this with you because I'm very
concerned about access to care. If we do it wrong, access will plum-
met, hospitals will have to gear up, and we’ll have a significant
problem on our hands for very sick patients. And we just have got
to make sure that that doesn’t happen.

Then, a second thing that’s been of concern to me is that there’s
more than two-dozen regulations and reports that are due that
haven’t been completed, and one of them is in regard to the func-
tioning of the Medicare select plans, and some of the other regula-
tions that are so key for home health agencies. I wonder what your
program is to get caught up on some of these?

Ms. DEPARLE. Well, if I can brag a little bit, we have made a lot
of progress. In the month of December, we identified 18 priority
regulations that we needed to get out, and I think we got 16 of
them out in December, which is more than double what we nor-
mally do. And of course, that was supposed to be a holiday month.
So our staff is really working hard.

I place a high priority on being as timely as possible. Given our
resources and the priorities that this Congress has set and that I
have to set, sometimes it’s not possible, but, I'm going to do my
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very best to see that we are timely. And I wasn’t aware that there
were two-dozen reports that were overdue. I am very aware of the
Medicare Select Report, and have personally reviewed it, and I
hope that we will be able to get it to you soon. I believe that one
was due on December 31, so we are behind on that.

Mrs. JOHNSON of Connecticut. Yes, it was. Thank you very much,
I look forward to seeing that move. I assume that’s out of your shop
at this point, since you have reviewed it?

Ms. DEPARLE. I believe it is.

Mrs. JOHNSON of Connecticut. Is it then at OMB?

Ms. DEPARLE. Yes, I believe that’s where it is.

Mrs. JOHNSON of Connecticut. Well, we’ll certainly look forward
to the completion of this work. And any way we can help you, we're
happy to because I believe timeliness is important. And it’s a big
problem. I chair the Oversight Subcommittee of the IRS. I can tell
you, they are much further behind than you are.

Chairman THOMAS. That’s not a compliment.

Ms. DEPARLE. I know that.

Mrs. JOHNSON of Connecticut. It’s like justice delayed is justice
undone, you know. If we don’t keep the flow of information going
we don’t win. And I see, unfortunately, my time has expired, be-
cause I do want to just point out to you the terrible problem we'’re
having with dual-eligibles. And I see you are reorganizing in a way
that will create a more one-stop shopping approach to managed
care and fee-for-service policy, but we really have to look at the
dual-eligibles and I think we have to look at what I consider to be
a real rip-off of Medicare: the Medicare maximization program. The
States are spending tons of money on this. They are squandering
their resources and ours on all the legalities. The home health
agencies are really disadvantaged by the problem of going back for
these records, of copying them, of reviewing them. It’s really a trag-
edy. And when the whole system is under so much pressure to re-
duce costs, deliver quality services, I think we need to sit down
about that Medicare maximization program and come to terms
with it and settle it out, which we can do and we started doing
three years ago, and it still isn’t completed. Then that folds right
into the dual-eligible project that we’ve got to start piloting in some
of the states in order to give better service to low-income seniors,
but also reduce the cost for federal and state government. So I'd
like to work on that project with you.

Ms. DEPARLE. I'll look forward to working with you on it.

Mrs. JOHNSON of Connecticut. Thank you very much.

Chairman THoOMAS. It’s my pleasure to indicate that a Member
who is not a member of this subcommittee is with us today. He is
a freshman Member of Congress, but I have a hunch that one of
the reasons he’s more interested in this is not in that capacity, but
because he is a medical doctor, doctor of ophthalmology. Gentleman
from Louisiana, Mr. Cooksey, I assume wishes to inquire.

Mr. COOKSEY. Thank you, Mr. Chairman. And Ms. DeParle, wel-
come to the committee. This is my first committee meeting too.

I'm on the Health Subcommittee of Veterans Affairs, and there’s
a lot of confusion about some of the overlap here.

My question—the question I would like for you to answer—and
I'm going to drive toward that—is, do you ever step back and look
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at the overall picture? There are a lot of programs that are govern-
ment paid, that are government financed. There’s Medicare, there’s
Medicaid, there are veterans hospitals. Incidentally, I've asked the
same questions in my health subcommittee.

There are many providers, there are many recipients. There
must be some duplication occasionally. I personally think there’s a
lot of duplication, a lot of overlap. And I think there are a lot of
regulators and a lot of regulations, and these solutions have always
been done piecemeal to solve some problem. And it’s been my im-
pression when I was out in the private sector that there’s been a
lot of micromanagement by people in the bureaucracy, like yourself;
a lot of lawyers, a lot of people that are in government, that are
micromanaging the problems as they come up.

But I feel that we do need to eliminate this duplication. We need
to downsize some of the bureaucracies. We definitely need to re-
duce the cost. And the way to do that is by quality health care.
When you have really quality health care, a patient won’t have to
go back to have the same procedure repeated because it was not
done right the first time, and that will reduce cost.

But my question is, is there anyone that is out there that ever
steps back, and looks at the overall picture, and say, gee, who is
representing the patients?

When the Balanced Budget bill was coming through, there was
a firestorm of activity. You were not here then, I know. But there
was every group being represented, except the patients, I feel.
There were bureaucrats here, there were the managed care people,
there were the insurance companies, there was organized medicine,
there were physicians, there were specialists, home health, and
yes, even the trial lawyers. But they were there ad infinitum. But
nobody really seemed to be representing that patient that is out
there in some rural area or some inner city metropolitan area that
truly needed health care. And you’ve got a lot of special interest
groups that are still micromanaging things for their best interest.

What is your agency doing to look at the big picture, and to real-
ly address the number one stakeholder, the patient?

Ms. DEPARLE. Well, I think one thing we’ve done, and I described
it at the beginning of my statement, was, our reorganization was
partly designed to try to get at those questions of, are we serving
beneficiaries, and how do we organize ourselves so that we’re
thinking more about beneficiaries. That is why we created this
Center for Beneficiary Services.

If we had not done that reorganization, the new Medicare Plus
Choice Plan and the information campaign that we’re going to do
this year, those activities of providing the information, and the toll
free lines, and the things that the Congress has asked us to do to
interact with beneficiaries, would have been in five or six different
locations within HCFA. Now we have centered in one place an or-
ganization that is designed to look at that.

I also think in respect to your comment about the veterans area,
that’s actually an area about which I think the Congress can feel
good trying to look at what’s best for the beneficiary, as opposed
to how do these structures in Washington work. And the reason I
say that, is because what that demonstration is designed to look at
is, if you are a veteran and you are Medicare eligible, why
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shouldn’t you be able to go to a veterans hospital if you want to,
and take your Medicare dollars with you? You couldn’t do that be-
fore. You could only go there if you were in the high-priority cat-
egory of veterans. And as you know, even though there are 171 vet-
erans hospitals, not everyone can get to one, and not all veterans
have a high enouogh priority to obtain VA care when needed.

But the beneficiary shouldn’t have to worry about that; the bene-
ficiary should be able to choose where they might want to go. And
that’s what that demonstration is designed to investigate. So, I
agree with you that it is very difficult to get beyond the structures
that we operate in, and I think we need to do a better job at that.
And I think we can do a better job of that, and I think members
like those on this subcommittee are going to help us with that.

Mr. COOKSEY. Good. One other quick question. Where does
HCFA stand on implementing the BBA for telemedicine and for
broader plans for telemedicine?

Ms. DEPARLE. We have some demonstrations that we had al-
ready started in telemedicine. I think they are in five states. In the
BBA we got authority for 1 more demonstration, and I believe we
have a rule that is on track, to go out in May that will announce
how that new authority will be used, and how folks can become eli-
gible for the telemedicine programs.

Mr. CoOKSEY. Thank you, Ms. DeParle. Thank you, Mr. Chair-
man.

Chairman THOMAS. Certainly. Thank you.

Apropos the comments by a gentlewoman from Connecticut, what
would your reaction be when we deal with—and hopefully we don’t
have to deal with them in the near future—reports or information
that was required by the statute in terms of getting work product
done? Your initial response is the one that we always get; it’s in
the process.

Given your experience, both being in OMB, and now over at
HCFA, as an example, what does it mean when it’s in clearance?
How many different steps, not micro steps, but major steps, does
a policy like Medicare, for example, have to go through before we
get it, since it was our request in the first place?

Ms. DEPARLE. Well, in that particular instance, we were required
to conduct some studies of Medicare Select, the demonstration, to
see how it worked and whether it met your objectives.

Chairman THoMAS. Is that a good example or do you have a bet-
ter example that would explain to us how the process works?

Ms. DEPARLE. I think it’s a pretty good example—

Chairman THOMAS. Okay.

Ms. DEPARLE [continuing]. Because it was pretty matter-of-fact.
We have done some studies and done some analysis. And then
there are two processes. Most of these things are not reports from
the HCFA administrator, but they are reports that you have re-
quested from the secretary. And so, the secretary obviously is
briefed, and her staff looks at whatever report it is, and then it
goes from there over to the Office of Management and Budget. And
at the Office of Management and Budget there are two processes.

Chairman THOMAS. Why does it go there?

Ms. DEPARLE. There is I believe an executive order that’s been
in place for 30 years—
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Chairman THOMAS. A long time.

Ms. DEPARLE [continuing]. that requires that kind of review, and
there are actually two review processes. One of them is the—

Chairman THOMAS. Just as the budget from HHS has to go
over—

Ms. DEPARLE. Right.

Chairman THOMAS [continuing]. And be reviewed by OMB before
its incorporated in the structure, these kinds of things do as well.

Ms. DEPARLE. That’s right. And there are two processes gen-
erally. One is the Office of Information and Regulatory Affairs,
which looks at whether something that we’re putting out imposes
a paperwork burden. For example, a regulation or that kind of
thing. And then there is a substantive review of the policy by budg-
et and program policy staff. And it’s generally a fairly quick proc-
ess.

Having been there, I know that the folks at OMB often feel that
we give them very little time to review things to get them up here
to you. But the purpose of the review is supposed to be to ensure
that the report has been done in an adequate fashion and that it
is 1consistent with the programs of the President; that’s the general
policy.

Chairman THOMAS. And then does it often times or occasionally
go back for revision, refocus, adjustment, or does the adjustment,
refocus occur at OMB in consultation with folks?

Ms. DEPARLE. It can operate either of those ways. In general, I
think it probably goes back with comments and suggestions, and
we often have meetings with the staff from the agencies to discuss
comments and suggestions.

Chairman THOMAS. All this leads up to my question, from your
experience—and it’s useful because you've been in both areas. And
I don’t want to overly complicate the process. But it would be use-
ful for us sometimes to know when, for example, you folks were fin-
ished with something. And I don’t know that it needs to be more
structured—if it does, we’ll talk about putting it in legislation—so
that we know that at least from a policy point of view it’s out of
HHS, and that it’s someplace else, almost always OMB.

Or do you believe that that’s a transparent enough process, that
if you ask the right questions you know it anyway? Does it need
to be more formalized in terms of our ability to know when it
moves through stages?

Ms. DEPARLE. I don’t think so, Mr. Chairman. I think that the
process generally works pretty well. I think there’s generally value
added from the process, and it works pretty well. I regret that
we’re behind in scheduling these reports to you, and perhaps we
should have gotten them over there earlier. I think that is maybe
sometimes the reason why they’re late.

Chairman THOMAS. Well, and I've discovered that you can elimi-
nate a lot of legislation and a lot of particulars if you have honest
people working together and you get honest answers. When you
don’t get honest answers, it’s very, very difficult to put confidence
in what people have to say.

It pains me a little bit to bring up, earlier in my chairmanship
a time of visiting HCFA in Baltimore, and not getting what I con-
sidered to be honest answers about the Medicare transaction sys-
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tem, which I believe has finally been owned up to. And in your
written testimony, I'll refer to once again, a clear indication that
you have finalized the contract with that, and that perhaps the
concept at some time may have had a degree of viability, but it is
no longer the case.

Ms. DEPARLE. That’s right.

Chairman THOMAS. You're looking for another way or perhaps a
fundamental rethink of the way of dealing with the tracking sys-
tem, is that correct?

Ms. DEPARLE. That’s right.

Chairman THOMAS. Would you consider you're entering into, fill
in the blank, a $50 million, $70 million effort, which has really pro-
duced nothing, a kind of a failure, or did we learn something out
of it?

Ms. DEPARLE. Well, I think we learned something; it was pain-
ful. I think we learned what a lot of private sector companies have
learned, that a big effort like that was too big and too risky.

Chairman THOMAS. And I guess then, we’re involved with ques-
tions of judgment; how things get started, how they get perpet-
uated, where you make decisions, where you stop. In private sector
vx;‘hen gou have failures of that magnitude, usually someone’s out
of a job.

My concern is, that for the last several years you—not you, the
agency—has been run on a kind of a pass/fail basis, and I'm just
wondering if anybody failed on the pass/fail judgment, based upon
this multimillion dollar program that has now been completely ter-
minated, with very little residual benefit?

Ms. DEPARLE. Well, I think, as you know, Mr. Chairman, be-
cause you visited us, we have a lot of talented people at the Health
Care Financing Administration, and they’re all committed to trying
to do the best job they can for our beneficiaries. And I think that
everyone who was working there learned a lesson from the Medi-
care transaction system, and we aren’t going to do it that way
again.

Chairman THOMAS. Has anybody received a failure on any of
those evaluations on a pass/fail basis in terms of the staff at
HCFA?

Ms. DEPARLE. I don’t know the answer to that. I do know that
most of our employees, since that pass/fail system was initiated,
have received a pass. I haven’t looked through the 3,000 or so eval-
uations to see how many of them got a failure. There have been
some failures. I don’t know if they were connected with that par-
ticular program.

Chairman THOMAS. And I don’t want anyone to assume by my
line of questioning that I don’t think that there aren’t a lot of tal-
ented hardworking people over there. It’s just that when you're
dealing with a fundamental change in the direction and culture of
a bureaucracy, you have to look at your ability to be flexible in
dealing with employment, and frankly, to make changes.

My concern is, the manner in which employees are evaluated,
probably doesn’t give you a sufficient ability to make decisions, ex-
cept that you probably, as is the case when the formal monitoring
structure’s not adequate, you do it in an informal way, which is the
way we want to do it, because then that can be argued to be subjec-
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tive rather and objective. And I know through GAO examination
that a simple bifurcated pass/fail maybe doesn’t tell you as much
as you'd like to know. You need more categories in which to evalu-
ate folks, so that you can reward people who clearly are superior
and show initiative. Because it’s very difficult when you have peo-
ple sitting next to each other, and someone’s doing work, and some-
one else isn’t doing quite as much or even any work at all, and they
both get the same grade. The morale in that kind of an environ-
ment 1s very difficult to deal with.

Let me ask you a question which I don’t consider unfair, some
might, but it’s clearly a hypothetical given the current situation.
And that is, if Congress gave you the authority to examine criti-
cally a fixed number of folks, 5 or 10 percent of your entire work
force, and you would make the decision on whether to keep them
or remove them on purely a merit analysis, not constrained by any
contract obligations, union, or otherwise, is that something that’s
desirz;ble, not necessary, you would rather not talk about at this
point?

Ms. DEPARLE. Well, let me just say that your questions are going
to the issue that I think is the most critical one for us over the next
few years, which is how do we manage our human resources. How
do we make sure that people are getting recognized for the work
that they do, which is very difficult in government, frankly.

It’s hard for them, frankly when they continually hear that
they’re not doing a good job. They want to be recognized for im-
provement that they make and for the effort that they put forth.
And that is a big challenge to me as a manager.

As to whether or not it would be a good idea to change the eval-
uation process, we discussed that, and it’s certainly something that
I'm willing to look at. I have operated under different evaluation
processes. There have been times in my life when I liked pass/fail,
like when I was in college, but I think in general it probably
doesn’t give us the kind of information that we need. But most of
our problems are problems of managers being able to make those
kinds of decisions, and I want to do everything I can to empower
our managers to do that.

Chairman THOMAS. My interest and concern I want to place very
carefully out front and objectively.

HHS and HCFA have extremely important jobs to do. We are
dealing with a changing environment in the private sector, and ob-
viously now in the government sector. Flexibility in dealing with
the management and the employees who oversee this I think is as
critical as flexibility in the marketplace on product. For us to be
locked into, old-fashioned government and union regulations, which
don’t allow us to do the kind of innovative change that I think is
going to be necessary, will ill serve the agency, and frankly fun-
damentally the beneficiaries.

I am not interested in busting up anything at all; I am interested
in a viable functioning agency, carrying out a very critical job that’s
going to be more difficult in the near future. And I believe the gen-
tleman from Louisiana wanted me to yield, and I'll yield to him.

Mr. McCRERY. Thank you, Mr. Chairman.

Ms. DeParle, just one more question. With regard to the MSA
demonstration project, can you give us an update on how it’s going?
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And when you answer the question, please tell us whether under
an MSA Medicare product physicians or providers, generally, must
bill according to the Medicare fee schedule or are they allowed to
bill higher than 115 percent of the Medicare fee schedule?

Ms. DEPARLE. Well, I'm happy to report that the MSA dem-
onstration project, our plans for that are on track. And in fact, I
believe we’ve done some briefings of some of the committee staff on
that, and we have been working with the folks at the Treasury De-
partment, who have done a similar demonstration as you know in
the private sector.

With respect to the balance billing limits, I believe that they
would not apply, because the whole concept of an MSA is to have
the beneficiary bearing more of the cost, and the idea is supposed
to be that they will then be more sensitive to cost. And I believe
that in that demonstration they will be, so to speak, on their own.

Mr. McCRERY. Thank you.

Chairman THOMAS. Gentleman from Maryland, a brief interven-
tion.

Mr. CARDIN. Thank you.

One additional point under BBA that I just want to bring to your
attention, that is the GME payments to quality non-hospital pro-
viders gives you an opportunity for the first time to move into a
somewhat different area. What we’re concerned about is that we do
have some public health departments that would be interested in
looking at establishing residencies in public health that could help
us in this area. It’s probably not going to be allowed because they
don’t have contracts under Medicare.

But I would ask that you would take a look and work with us
as to whether it would be worthwhile to look at a demonstration
in this area. And I just really wanted to bring it to your attention,
and hope that we could work in that area.

Thank you, Mr. Chairman.

Mr. STARK. Could I follow up?

Chairman THoMAS. This is a first, not a last. So if anybody’s got
anything—she’s going to be back. Go ahead.

Mr. STARK. Well, I just wanted to follow up on the question that
Mr. McCrery asked regarding Medicare MSAs. I understand how
that works when beneficiaries are spending their own deductible—
let’s say it’s a $2,000 deductible. But after that, would Physicians
not then be required to, bill Medicare under the standard proce-
dure? Would the balance billing limits apply? Would the Medicare
DRGS be applicable?

Maybe you could enlighten me there? After the out-of-pocket-de-
ductible is spent.

Ms. DEPARLE. I understand your question, Mr. Stark, and I know
that this came up a month or so ago, and our Office of General
Counsel was looking at it. And if I could, I'd like to get back to you
for the record on it, because I don’t want to say the wrong thing
here. But I do understand the subtlety of your question.

Mr. McCRERY. Could you copy me on that?

Ms. DEPARLE. Oh, certainly.

Mr. STARK. Yes. I mean, I

Chairman THOMAS. Would you submit it to the subcommittee?

Mr. STARK. Yeah, that is
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Ms. DEPARLE. I would submit it for the record.

Mr. STARK. I don’t know how else you would pay.

If it were my Medicare MSA and I'd paid the $2,000 deductible
how would my physician collect after I paid my personal check for
any future treatment? Wouldn’t he bill Medicare in the standard
way that he or she does now?

Mr. McCRrERY. Well, the way I understand it—and this is why
we need to have this clarified. The way I understand is that under
the MSA product, that government would give the patient, the ben-
eficiary, a lump sum to cover the cost of the insurance product;
therefore the doctor would bill the insurance company, not Medi-
c}e;re, for amounts above the deductible, but I could be wrong on
that.

Chairman THOMAS. Yes, basically——

Ms. DEPARLE. I think I need to get back to the committee with
a fuller answer. I understand the question. Thank you.

Chairman THOMAS. And let me for all the members of the sub-
committee, thank you. I personally want to thank you for your
availability, prior to be being formally I may had and since, and
I look forward to working with you. You have an extremely difficult
job that’s challenging. I'll know you’ll be up to the task, but in any-
way that we can help, especially with fine tuning what was, as I
said at the beginning, the most comprehensive change in Medicare.
People vote and move on, and people don’t realize that after you've
voted we have a lot of work to do. And I look forward to working
with you. Congratulations.

Ms. DEPARLE. Thank you. I will need the support and the con-
structive criticism of this committee, in doing what you want us to
get done, as well as of all of our employees. So I appreciate this
opportunity.

Chairman THOMAS. Thank you very much.

The next panel will be, once again, a panel of one, or one and
a half, or two perhaps.

Dr. Scanlon, who is the director of the Health Financing Sys-
tems, part of the General Accounting Office, who has done some re-
cent work for us at our request, and they have had an ongoing pro-
gram as well. And with him is Leslie Aronovitz, who is the asso-
ciate director in the same area of the Health Care Financing Sys-
tems of the GAO.

Dr. Scanlon, thank you. Your written testimony, as always, will

be made a part of the record, and you can address us as you see
fit.

STATEMENT OF WILLIAM J. SCANLON, PH.D., DIRECTOR,
HEALTH FINANCING SYSTEMS, U.S. GENERAL ACCOUNTING
OFFICE

Mr. SCANLON. Thank you very much, Mr. Chairman, and mem-
bers of the subcommittee.

We are very pleased to be here today as you discuss HCFA’s
readiness to manage Medicare for the 21st century.

Chairman THOMAS. And let me indicate to you as well, although
normally that distance would be appropriate, you're probably going
to have to get a little closer to the mic, so people can hear you.
Thank you.
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Mr. ScANLON. Okay. All right, I'd be happy to.

The Congress and this subcommittee in particular has heard
from GAO and others regularly about Medicare’s vulnerabilities,
including program management weaknesses, excessive spending,
and trust fund deficiencies. You also heard from us in October that
the Health Insurance Portability and Accountability Act and the
Balanced Budget Act provided HCFA excellent new tools to fight
fraud and to fix broken payment methods. However, substantial
agency effort, as you indicated, will be required to implement the
new provisions promptly and effectively.

In addition, the agency has undergone a major reorganization. In
that context you asked us to comment on HCFA’s capacity; that is,
the ability of its work force to meet its newer challenges, while re-
sponding to the chronic problems of the past.

To provide a quick response, we spent the past month reviewing
agency documents, conducting focus groups, and interviewing indi-
viduals. We heard from more than 60 senior level and mid-level
trpanagers at HCFA’s Washington and Baltimore headquarter of-
ices.

We want to thank Ms. DeParle and the HCFA staff for being so
cooperative and congenial as we imposed our demands upon their
already existing daunting workload. On the basis of the informa-
tion we gathered, as well as the information that we have gathered
over the years of working on different elements of the Medicare
program, we make the following observations.

To begin, HCFA clearly has a lot on its plate. Under the Bal-
anced Budget Act it must implement the new Medicare Plus Choice
Program. It must develop multiple prospective payment systems,
and improve Medicare’s pricing of goods and services consistent
with the concept of inherent reasonableness.

For each there’s a considerable volume of choices about design
details that must be formulated, evaluated, selected, and imple-
mented. There’s been a long-standing consensus that implementing
changes, such as prospective payment or improved risk adjustment
for managed care, are essential steps. What we have lacked is con-
sensus and confidence in how to do these effectively and fairly.
Now HCFA must seek to do so within tight timeframes.

HCFA’s attention is also required to effectively implement the
new contracting authority provided by the Health Insurance Port-
ability and Accountability Act, the Medicare Integrity Program, the
anti-fraud program under that act. The Inspector General’s esti-
mate of $23 billion in inappropriate payments dramatically under-
scores the urgency of this task.

At the same time the agency must solve its year 2000 computer
problems, and start from scratch to develop a comprehensive infor-
mation management strategy that will deal more effectively with
identifying problems with inappropriate fee-for-service claims, and
support the information requirements of the expanded Medicare
Plus Choice Program.

Concurrent with these implementation challenges, HCFA is
handicapped in a number of ways. Managers are feeling pinched by
the Balanced Budget Act’s command of existing resources. They ex-
press fears that because of the agency’s concentrated efforts on the
Balanced Budget Act, the quality of other work might be com-
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promised or tasks might be neglected altogether. They also felt dis-
advantaged by HCFA’s limited expertise to carry out certain new
Balanced Budget Act initiatives, such as the upcoming nationwide
comparative information campaign for the Medicare Plus Choice
plans, or the Balanced Budget Act related work that was already
underway, such as new prospective payment systems for home
health and skilled nursing facility services.

Some of this work involves the need for new skills and expertise
that HCFA did not require previously; however, managers also felt
the agency’s capacity has been compromised by the loss of experi-
enced staff resulting from a work force turnover of nearly 40 per-
cent over the last 5 years.

Regardless of the benefits that may ultimately accrue from
HCFA’s reconfigured structure, the reorganization also compounds
the challenges for the agency. The normal stresses people experi-
ence with organizational restructuring have been accentuated by
the full agendas and the tight deadlines of HCFA’s new workload.

Managers feel that during this transitional period the situation
is particularly acute in light of the fact that people have not yet
even moved to the actual location of their new units. Physical prox-
imity would help forge the new working relationships among indi-
vidual staff essential to achieving the objectives within the new
structure.

From some perspectives HCFA’s substantial and growing respon-
sibilities appear to be outstripping its capacity. Before such a con-
clusion about the extent to which the tasks are exceeding its capac-
ity are made, it must be noted that the agency lacks a comprehen-
sive plan, one that senior decision-makers could use to strategically
handle the agency’s workload and resource management. As a re-
sult, it appears that senior management is not in a position to as-
sess fully the adequacy of its resources, whether they are properly
distributed, or which activities could be at risk of being neglected.

In contrast, top management’s expectations for completing Bal-
anced Budget Act-related activities are very explicit. HCFA has a
tracking system for the Balanced Budget Act mandates that enu-
merates activities, identifies responsible agency units, and specifies
completion dates. It is also requiring lead units to prepare detailed
project plans, outlining tasks, time periods, and resource needs. We
did not find similar plans for other mission—critical functions.

In conclusion, while the Health Insurance and Portability and
Accountability Act and the Balanced Budget Act have given HCFA
many tools to tame and police excessive spending and abusive bill-
ing, HCFA appears to be struggling for various reasons to get them
all assembled.

The concern is that while HCFA’s responding to implement the
Balanced Budget Act, other parts of Medicare may get only back
burner attention—which they can ill afford. We believe that a de-
tailed strategy that involves not just a planning document, but an
approach that encompasses an ongoing process of focusing on objec-
tives and priorities similar to what the agency has undertaken
with respect to the Balanced Budget Act is a key first step in pre-
paring for the next century.

Mr. Chairman, that concludes my statement, and I'll be happy to
answer any questions you or members of the subcommittee have.

[The prepared statement follows:]
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Mr. Chairman and Members of the Committee:

We are pleased to be here today as you discuss the Health Care Financing
Administration's (HCFA) preparedness for administering the Medicare program in the 21st
century. Because the $200 billion Medicare program is critical to nearly all elderly
Americans (those aged 65 and older) and to many of the nation's disabled, program
management, excessive spending, and depletion of the Medicare Trust Fund have been
‘the subject of much congressional concern and scrutiny in recent years. We, the
Department of Health and Human Services' (HHS) Inspector General, and others have
frequently reported that too much is being spent inappropriately because of the fraudulent
and abusive billing practices of health care providers, thus prompting congressional
concern about program vulnerabilities. (See the list of related GAO products at the end
of this statement.)

You asked us to comment on HCFA's ability to meet growing program management,
challenges. My statement today centers on HCFA's administration of the Medicare
program, although HCFA also has shared responsibilities with the states for administering
Medicaid, a program serving low-income Americans. More specifically, my remarks will
focus on (1) HCFA's new authorities under recent Medicare legislation, (2) HCFA
managers' views on the agency's capacity to carry out various Medicare-related functions,
and (3) the actions HCFA needs to take to accomplish its objectives over the next several
years.

To do this work, we obtained agency documents on HCFA's reorganization and
revised processes and interviewed top agency officials, including the new Administrator.
In addition, we conducted small focus groups attended by about 60 senior and midlevel
managers. We also relied on our previous and ongoing work on Medicare.

In summary, substantial program growth and greater responsibilities appear to be
outstripping HCFA's capacity to manage its existing workload. Legislative reforms have
increased HCFA's authority to manage the Medicare program. Simultaneously, however,
other factors have increased the challenges HCFA faces, including the need to make year
2000 computer adjustments and develop a new, comprehensive information management
strategy; manage transitions in its network of claims processing contractors; and
implement a major agency reorganization. In addition, officials report that the expertise
to carry out HCFA's new functions is not yet in place and that HCFA has experienced a
loss of institutional knowledge through attrition. In this environment, agency managers
are concemed that some of their responsibilities might be compromised or neglected
altogether because of higher-priority work.

HCFA's approach for dealing with its considerable workload is incomplete.
Heretofore, the agency lacked an approach—consistent with the requirement of the
Government Performance and Results Act of 1993 to develop a strategic plan—that
specified the full range of program objectives to be accomplished. HCFA has developed a
schedule for responding to recent legislative reforms but is still in the process of detailing
the staffing and skill levels required to meet reform implementation deadlines. While
addressing new mandates, the agency also needs to specify how it will continue to carry
out its ongoing critical functions. .

BACKGROUND

The size and nature of the Medicare program make HCFA unique in authority and
responsibility among health care payers. Fee-for-service Medicare serves about 33 million
beneficiaries and processes a high volume of claims—an estimated 900 million in fiscal
year 1997-from hundreds of thousands of providers, such as physicians, hospitals, skilled
nursing facilities, home health agencies, and medical equipment suppliers. HCFA is also
responsible for paying and monitoring more than 400 managed care health plans that
serve more than 5 million beneficiaries. Enrollment in these plans has been growing by
about 85,000 beneficiaries monthly.

GAO/T-HEHS-98-85
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The Medicare statute divides benefits into two parts: (1) "hospital insurance," or
part A, which covers inpatient hospital, skilled nursing facility, hospice, and certain home
health care services, and (2) "supplementary medical insurance,” or part B, which covers
physician and outpatient hospital services, diagnostic tests, and ambulance and other
medical services and supplies, In fiscal year 1997, part A covered an estimated 39 million
aged and disabled beneficiaries, while a slightly smaller number were covered by part B,
which requires payment of a monthly premium.

In Medicare's fee-for-service program--used by about 87 percent of the program's
beneficiaries--physicians, hospitals, and other providers submit claims and are paid for
each service rendered to Medicare beneficiaries. Medicare's managed care program
covers a growing number of beneficiaries who have chosen to enroll in a prepaid health
plan rather than purchase medical services from individual providers. The managed care
program, which is funded from both the part A and part B trust funds, currently consists
mostly of risk contract health maintenance organizations (HMO).! Medicare pays these
HMOs a monthly amount, fixed in advance, for all the services provided to each
beneficiary enrolled.

HCFA, an agency within HHS, has slightly less than 4,000 full-time employees, 65
percent of whom work in the agency's headquarters offices; the rest work in the agency's
10 regional offices across the country. In addition to the agency's workforce, HCFA
oversees more than 60 claims processing contractors that are insurance companies—like
Blue Cross and Blue Shield plans, Mutual of Omaha, and CIGNA. In fiscal year 1997, the
contractors employed an estimated 22,200 people to perform Medicare claims processing
and review functions.

LEGISLATIVE REFORMS SUBSTANTIALLY
INCREASE HCFA'S AUTHORITY TO
MANAGE THE MEDICARE PROGRAM

Two recent acts grant HCFA substantial authority and responsibility to reform
Medicare. The Health Insurance Portability and Accountability Act of 1996 (HIPAA), P.L.
104-191, provides the opportunity to enhance Medicare's anti-fraud-and-abuse activities.
The Balanced Budget Act of 1997 (BBA), P.L. 105-33, introduces new health plan options
and major payment reforms. In correspondence to this Subcommittee last October, we
noted that these two pieces of legislation addressed in large measure our concerns and
those of the HHS Inspector General regarding the tools needed to combat fraud and
abuse.” They also address many of the weaknesses discussed in our High-Risk Series
report on Medicare.®

HIPAA created for the first time a stable source of funding for Medicare fraud
control. For fiscal year 1997, the act provides for up to $440 million for program
safeguard activities; the level will rise incrementally each year, reaching $720 million in
fiscal year 2003, after which it will remain constant. This was a significant step in
reversing the trend of declining program safeguard funds relative to program growth in
the 8 years prior to fiscal year 1997, when HIPAA funding provisions became effective.
This funding comes from a HIPAA-established fraud-and-abuse control account that also

'The Medicare managed care program also includes cost contract HMOs and health care
prepayment plans. Cost contract HMOs allow beneficiaries to choose health services
from their HMO network or outside providers. Health care prepayment plans may cover
only part B services. Together, both types of plans enroll less than 2 percent of the
Medicare population.

*See Medicare Fraud and Abuse: Summary and Analysis of Reforms in the Health
Insurance Portability and Accountability Act of 1996 and the Balanced Budget Act of 1897
(GAO/HEHS-98-18R, Oct. 9, 1997).

See High-Risk Series: Medicare (GAO/HR-97-10, Feb. 1997).
2 GAO/T-HEHS-98-85
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funds other activities involving other HHS agencies and the Department of Justice.
HIPAA also provides HCFA with explicit authority to contract with firms outside its
existing claims processing contractor network to perform payment safeguard functions
while avoiding conflicts of interest. HIPAA also adds new civil and criminal penalties to
heretofore little-used enforcement powers.

BBA provides for a dramatic expansion of health plan choices available to
Medicare beneficiaries and makes reforms to payment methods in traditional fee-for-
service Medicare and managed care. Under the act's new Medicare+Choice program,
beneficiaries will have new health plan options, including preferred provider organizations
(PPO), provider sponsored organizations (PSO), and private fee-for-service plans.
Medicare+Choice introduces new consumer information and protection provisions,
including a requirement to disseminate comparative information on Medicare+Choice
plans in beneficiaries' communities and a requirement that all Medicare+Choice plans
obtain external review from an independent quality assurance organization. These
provisions address problems we have worked to correct with this committee and others
in the Congress.®

BBA also provided for revamping many of Medicare's decades-old payment systems
to contain the unbridled growth in certain program components. Specifically, the act
mandated prospective payment systems for services provided by about 1,100 inpatient
rehabilitation facilities, 14,000 skilled nursing facilities, 5,000 hospital outpatient
departments, and 8,900 home health agencies. In addition, it made changes fo the
payment methods for hospitals, including payments for direct and indirect medical
education costs. It also adjusted fee schedule payments for physicians and durable
medical equipment and authorized the conversion of the remaining reasonable charge
payment systems to fee schedules. Finally, the act granted the authority to conduct
demonstrations on the cost-effectiveness of purchasing items and services through
competitive bids from suppliers and providers.

HCFA'S CAPACITY TO ACCOMPLISH ITS
MISSION IS DIMINISHING RELATIVE
TO ADDED RESPONSIBILITIES

While legislative reforms are dramatically reshaping Medicare, other changes are
occurring, thus compounding difficult management challenges. For example, HCFA is
rethinking its strategy to develop, modernize, or otherwise improve the agency's multiple
automated claims processing and other information systems. This will involve preparing
systems for the year 2000, repairing the deteriorating managed care enrollment systems,
and making the necessary modifications to existing systems. HCFA plans to make these
changes as an interim measure until, consistent with the Information Technology
Management Reform Act of 1996 (P.L. 104-106), comprehensive reengineering can take
place, such as making claims processing systems and payment mechanisms more
efficient, programming BBA payment changes, and modernizing the anti-fraud-and-abuse
system software.® HCFA is also confronting transition problems resulting from the recent
loss of large-volume claims processing contractors and the need for remaining contractors

*BBA authorized the HHS Secretary, subject to appropriations, to collect $200 million in
user fees to conduct information activities associated with Medicare+Choice.
Subsequently, in the HHS appropriation, the Secretary was given authority to collect $95
million of the originally authorized amount for this purpose. HCFA was also appropriated
between $20 million and $30 million for the administration of BBA-related activities.

"See Medicare: HCFA Should Release Data to Aid Consumers, Prompt Better HMO
Performance (GAO/HEHS-97-23, Oct. 22, 1996) and Medicare: Opportunities Are Available
to_Apply Managed Care Strategies (GAO/T-HEHS-95-81, Feb. 10, 1995).

5See Medicare Automated Systems: Weaknesses in Managing Information Technology
Hinder Fight Against Fraud and Abuse (GAO/T-AIMD-97-176, Sept. 29, 1997).

3 GAO/T-HEHS-98-85
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to absorb the workload. Finally, HCFA recently restructured its organizational units to
better focus on its mission and is experiencing the kind of disruptions common to
organizational transitions.

Against this backdrop, the themes that emerged from our individual interviews and
focus groups with HCFA managers centered on (1) distribution of agency resources, (2)
need for specialized expertise, (3) loss of institutional experience, and (4) reorganization
issues.

Heightened Responsibilities Result

in Redirected Priorities

"Robbing Peter to pay Paul" was the expression used to characterize one of the
major themes from our focus groups. Specifically, managers were concerned that
because of the concentrated efforts to implement BBA and solve computer problems that
could arise in the year 2000, the quality of other work might be compromised or tasks
might be neglected altogether. However, managers also noted that whereas some BBA-
related tasks are completely new—such as conducting an open enrollment period for
Medicare+Choice plans—-and therefore add to the workload, others merely formalize work
that was already underway but impose deadlines for completion, such as developing
prospective payment methods for reimbursing several types of health care providers.

Regional and headquarters officials responsible for the oversight of claims
processing contractors told us that their capacity to monitor contractors had seriously
diminished. For example, one region that formerly had six staff members dedicated to
contractor oversight currently has two; the others, they said, had been reassigned to work
on managed care issues. This concerns us in light of our work on Medicare program
management. Over the past several years, we have reported that HCFA has not
adequately ensured that contractors are paying only medically necessary or otherwise
appropriate claims.

Similarly, the HHS Inspector General's fiscal year 1996 financial audit found
contractor oversight weaknesses. For example, some contractors selected for audit could
not readily verify total Medicare expenditures, including paid claim amounts, to ensure
that amounts were accurate, supported, and properly classified; did not adequately
document accounts receivable; and did not have adequate internal controls over the
receipt and disbursement of cash. Further, HCFA does not have a method for estimating
the amount of improper Medicare payments; for fiscal year 1996, the Inspector General
estimated that HCFA made about $23 billion in inappropriate payments.

New Initiatives Create
Need for New Skills

Managers also expressed a common concern about the staff's mix and level of
skills. They noted that HCFA's traditional approach of hiring generalist staff and training
them largely on the job is no longer well suited to the agency's need to implement recent
reforms expeditiously. Instead, managers are beginning to identify the need for staff with
specialized technical expertise, such as computer system analysts, survey statisticians,
data analysts, market researchers, information management specialists, managed care
experts, and health educators. In our discussions, several managers placed "appropriate
skill sets” at the top of their wish lists.

As an {llustration, the Medicare+Choice program introduces new health plan types
and requires the dissemination of information about the plans to beneficiaries in 1998,
Called the Medicare+Choice Information Fair, this nationwide educational and publicity
campaign will be the first effort of its kind for HCFA. Managers were concerned that
staff without prior experience will need to pull together information that describes and
evaluates the merits of various plans.

4 GAO/T-HEHS-08-85
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Similar concerns emerged from our discussions about the lack of specialists in
other program and agency support areas. Some managers noted the need for highly
trained staff to develop, maintain, and modernize Medicare's government-owned claims
processing and other automated data systems. They also cited the need for specialists in
contracting, facilities management, and telecommunications.

Retirements and Other Departures
Drain HCFA of Experienced Staff

Many senior and midlevel managers and experienced technical staff have retired in
recent years or are eligible to retire soon. Almost 40 percent of the organization has
turned over in the past 5 years. Many were said to have spent their entire careers
focused on a particular aspect of the Medicare program. A common concern in our
discussions was the erosion of experienced staff to perform a variety of tasks, such as
writing regulations and developing payment systems.

Managers cited the loss of experienced staff as a problem for developing and
implementing the various prospective payment systems mandated by BBA. They also
noted that developing one new payment system would have been manageable, but losses
of expert staff make it difficult to implement multiple new payment systems concurrently.
For example, experienced staff are needed to perform such technical tasks as those we
mentioned in our October statement before this Subcommittee, including collecting
reliable cost and utilization data to compute the new prospective payment rates,
developing case mix adjusters, auditing cost reports to avoid incorporating inflated costs
into the base rates, and monitoring to guard against providers' skimping on services to
increase profits.”

Our focus group participants emphasized that it will be difficult to replace its
experienced staff in the short term. Although HCFA is planning to hire new people, the
time typically needed for recruiting, hiring, and orienting new employees is considerable.
Managers commented that new employees, although highly educated and motivated,
sometimes need extensive on-the-job training to replace lost expertise.

HCFA's Reorganization Is
in Transition

In July 1997, HCFA restructured its entire organization. The new design reflected
the agency's intent to, among other things, (1) combine activities to redirect additional
resources to the growing managed care side of the program, (2) acknowledge a shift from
HCFA's traditional role as claims payer to the more active role as purchaser of health
care services, and (3) establish three components focused on beneficiaries, health plans
and providers, and Medicaid and other activities conducted at the state level. It also
established technical and support offices to assist these components. (See HCFA's
organization chart in app. I) In announcing the planned reorganization, the Administrator
explained that as Medicare has evolved over the years, new programs and projects were
layered onto existing structures. Over time, he noted, this became cumbersome and
confusing.

Many managers we spoke with considered the reorganization to be theoretically
sound. Some also told us that it was long overdue, because HCFA's structure encouraged
work on narrow issues within self-contained groups—an approach that did not benefit
from the expertise existing across the agency. However, a consensus of focus group
participants and high-level officials believed that the timing of the reorganization's
implementation is unfortunate. They explained that they are currently facing full agendas
with tight deadlines, which add to the stresses associated with any organizational change.

"Medicare: Recent Legislation to Minimize Fraud and Abuse Requires Effective
Implementation (GAO/T-98-9, Oct. 9, 1997).

5 GAO/T-HEHS-98-85
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Managers described their difficulties in establishing new communication and
coordination links within units as well as across the agency. For some, new efforts to
coordinate have proved time-consuming to the point of being counterproductive.
Managers commented that sign-off sheets formalizing coordination have enough names to
take on the appearance of a staff roster.

They noted that the situation was particularly acute in light of the fact that people
have not yet moved to the actual location of their new units. Managers in one division
said staff were scattered in as many as seven places around HCFA's building. HCFA now
hopes to have staff relocated by late spring, although this plan appears to be optimistic.

HCFA LACKS A COMPREHENSIVE PLAN
TO ACCOMPLISH ITS SHORT-TERM AGENDA

We observed that managers appeared to be clear on top management's
expectations for completing BBA-related activities and for making sure that contractors
claims processing systems would coraply with the millennium changes. They were less
certain, however, about the agency's strategy for meeting other mission-related work.

To articulate the importance of BBA, HCFA established a tracking system that
enumerates all the activities related to BBA mandates, identifies responsible agency units,
and specifies completion deadlines. HCFA recently required lead units to prepare
detailed BBA project plans that outline tasks, time periods, and resource needs.

However, we did not find a similar plans to detail the activities for other agency priorities
or ongoing Medicare functions. As a result, HCFA does not have a comprehensive view
of its workload that would enable the agency's senior decision makers to consider
whether resources are, in fact, adequate or properly distributed and which activities could
be at risk of being neglected.

One example that came to our attention concerned the legislative mandates for
reporting to the Congress on specific activities and programs. Currently, neither top
management nor the Office of Legislation compiles a list of reports due and their
deadlines. Unit managers are concerned because, although they are aware that certain
reports for which they are responsible will be late, there is no systematic way to keep top
management informmed. Top management, in turn, cannot decide to heighten the priority
for a particular report or develop a strategy to mitigate the consequences of others being
late.

The illustration above and our discussions with agency officials suggest that while
HCFA may be ready to assert its BBA-related resource needs, it is not likely to be in a
position to adequately justify the resources it seeks to carry out its other Medicare
program objectives. This observation calls to mind our July 1997 report on the adequacy
of HHS's draft strategic plan under the Government Performance and Results Act.® We
noted that the plan failed to address certain major management challenges, including
Medicare-related problems. Specifically, the plan did not address long-standing concerns
about Medicare's existing claims processing systems or HCFA's efforts to acquire a
billion-dollar integrated database system. In addition, it did not address the issue of
information security that was identified in the fiscal year 1996 financial statement audit of
HCFA, specifying that systems weaknesses created the risk of unauthorized access to
sensitive medical history and claims data.

OBSERVATIONS
HCFA is an agency facing many challenges. Even before BBA made major

changes, Medicare was a vast and complex program. Volumes of reports by us and
others demonstrate, in numerous areas, HCFA's need to address program vulnerabilities.

®The Results Act: Observations on the Department of Health and Human Services' April
1997 Draft Strategic Plan (GAO/HEHS-97-173R, July 11, 1997).

6 GAO/T-HEHS-98-85
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Because of the risks associated with a program of Medicare's magnitude, the need for
HCFA to be vigilant cannot be overstated.

HIPAA and BBA have given HCFA many of the tools it needs to tame and police
excessive spending. Although some resources accompanied HCFA's new authorities,
senior and midlevel managers contend that HCFA is struggling to carry out Medicare's
numerous and challenging activities. In addition, they assert that the loss of experienced
staff has further diminished HCFA's capacity. Nevertheless, senior managers do not
appear to be adequately informed about the status of the full range of Medicare activities
or associated resource needs. Under these circumstances, HCFA seems to be focusing
most of its energy on important deadlines and pressures, but other critical functions may
be receiving back-burner attention.

We have work underway to assess the status of HCFA's efforts to implement

aspects of HIPAA and BBA and modernize the agency's information systems. We will
also continue to monitor the progress of HCFA's reorganization efforts.

Mr. Chairman, this concludes my statement. I will be happy to answer your
questions.

7 GAO/T-HEHS-98-85
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Chairman THOMAS. Thank you very much. And I would once
again refer members to the written statement. Although the oral
one clearly covered key areas, there’s still some very valuable infor-
mation in the written statement.

Just to put in context, your statement that the work force has
turned over 40 percent in the last 5 years, I have another hat I
wear around here, which is the Joint Committee on the Library,
and we’re working with the Library of Congress because of the in-
ordinate number of staff that will be retiring. And it’s just one of
those anomalies of when you were hired, and how long you worked,
and who was leaving at the same time.

Is this 40 percent turnover in the last five years similar anom-
aly? That is people who have been there for a period of time, the
agency was created, they started, they’ve reached the end of their
employment. You used the phrase “turnover,” which could mean
disgruntled employees, lack of morale, uninteresting work, failure
to recognize achievement. Or it could be that folks started in the
program and are leaving because they’re retiring.

Mr. ScANLON. It’'s a combination of factors. One is the problem
that the agency in some respects is graying. The Medicare pro-
gram, as you know, is 33 years old, and many people who began
their careers at HCFA or its predecessor working with the Medi-
care program have reached the point of retirement. Managers ex-
pressed to us the concern that that’s going to even become a more
pronounced problem in the near future; more senior experience per-
sonnel will be leaving the agency because they’ve reached retire-
ment age.

In addition, there are concerns about morale. How much that
contributed to turnover, we could not assess. But there are con-
cerns that the workload is considerable, the ability to reward em-
ployees and to recognize employees has some limitations, and that
in that context you rely upon the dedication of employees to ensure
that work is completed in a timely and effective way.

Chairman THOMAS. Well, your operation is none like that. You've
got to make sure that quality work is produced, and there’s always
a deadline, which creates difficulties, and you have management
problems.

What do you do in terms of rating folks? Do you have a pass/fail
system?

Mr. ScANLON. We don’t have a pass/fail system. We still have a
system that maintains different categories of performance, and we
also do not look at a person overall, we

Chairman THoMAS. How am I suppose to take the context “you
still have”? Does that mean that you're——

Mr. ScANLON. Well, I'm sorry.

Chairman THOMAS [continuing]. You’re going to change?

Mr. ScANLON. No.

Chairman THoMAS. Okay.

Mr. ScaNLON. Though I would say that in looking at personnel
practices, our General Government Division group has identified
that a number of private sector firms have switched to pass/fail
systems. But I think there’s an issue of how your appraisal system
fits into your overall reward and incentive structure.




55

GAO has a system where we do have categories of performance,
and we look at different dimensions of performance, so there’s not
a summary judgment, but there’s some sense of a report card for
performing. There’s also a very careful examination of individuals’
contributions to the work of the agency. And both of those things
play a major role in determining the rewards that individuals re-
ceive because of their performance. And I think that’s the key, is
that you have to take the overall picture into account.

Chairman THOMAS. Well, let’s go back then to your general state-
ments about HCFA, and then the overall picture. Does their ability
to recognize extraordinary work or excellent work, and reward for
that—does that system tend to allow them to do that or does it in-
hibit their ability to do that?

Mr. SCANLON. We heard from a number of managers that there
was difficulty in terms of recognizing outstanding work in a very
visible, tangible way. While managers may reinforce the fact that
individuals are excellent producers, the system doesn’t necessarily
make it easy to reinforce that.

HCFA does provide bonuses, but the bonus system—the amount
of money in the bonus system is relatively limited, and the process
for awarding bonuses involves a relatively deliberate process that
interferes, in many managers’ minds, with their flexibility of being
able to respond quickly, and to identify that someone’s performance
was really outstanding.

Chairman THoMAS. What about peer group recognition or aware-
ness? Is there a general understanding among people who would be
considered peers, that people who do good work get recognized and
move forward, or is there an understanding that there are people
who don’t do much at all still get moved forward as well, either in
remuneration or otherwise?

Mr. ScaNLON. Within HCFA’s career ladder, which you have
grades 5 through 12, there was concern that with the pass/fail sys-
tem and the other personnel rules, there was considerable amount
of sort of movement forward on a regular basis. And while most of
that movement——

Chairman THOMAS. Regardless of performance?

Mr. ScANLON. Well, we couldn’t assess how much might be re-
gardless of performance. The concern was expressed that some may
be regardless of performance, which would impact on the morale of
others.

Chairman THOMAS. You heard the discussion between the doctor
and myself about Congress’ ability to track where inside the execu-
tive branch approval of various materials that Congress has re-
quested are approved, and there is a multifaceted approval struc-
ture.

Is that because they don’t have an internal tracking system?
Should we try to make it more transparent? Her indication was
maybe we should try to get it to OMB sooner. That creates a whole
series of questions about how do they track stuff inside; what is the
procedure.

What did you find about the ability to, at any time, no where
they are, where they need to be? Tracking programs, deadline man-
agement, that sort of thing. What do they look like inside?
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Mr. ScaNLON. Knowing your interest specifically in congressional
reports, we sought information about both what reports they had
to provide you, and their status as well as their systems for track-
ing such reports. And what we found is that the information is not
systematically available. And despite our efforts to get that infor-
mation from various parts of the agency, we were not successful in
doing that.

We do understand that there may be some information of that
type in some offices, but it’s not known at a senior management
level where you would like it to be known widely, so that senior
management could accept responsibility for ensuring reports get to
you in a timely way.

Chairman THOMAS. Well, since your job is to critique others, my
assumption is you have a tracking program in place, and it would
be used as a model for others?

Mr. ScaNLON. Well, we have a tracking program, and we think
that it does an effective job. There is a great deal of accountability
within the General Accounting Office, in the sense that every piece
of correspondence or request that comes from the Congress is
tracked. It’s immediately logged in and assigned to a unit within
GAO, and then that unit is responsible for ensuring that the re-
quest is dealt with appropriately, and the tracking system is up-
dated to reflect that we have taken appropriate actions.

And I can tell you that management above me is constantly ask-
ing about what is happening in terms of anything that is out of
place with respect to jobs that are assigned to us.

Chairman THOMAS. As we continue to request various agencies
and departments to make change, although your model may not be
the appropriate one because of size, or scale, or content, if we're
going to critique, we've got to provide options or clear real world
options available to these folk. And frankly, this is an area that I'm
going to ask you to continue to look at.

It’s one thing to simply say you don’t have a good system,; it’s an-
other to try to provide them with some guidelines as to where they
can go, or at least some options. And if they don’t follow the op-
tions, they should have a good reason as to why they don’t.

So I appreciate very much what you've done for us in a relatively
brief period of time, and look forward to visiting with you once
again.

Mr. SCANLON. Thank you, Mr. Chairman. We’ll be happy to fol-
low up on that as well.

Chairman THOMAS. Does the gentleman from California wish to
inquire?

Mr. STARK. What’s your turnover rate in recent years at GAO?

Mr. ScANLON. Right. GAO’s turnover is really not something that
would be useful to compare at this point in time, because GAO has
undergone a significant downsizing over the last five years. And so
we have had a number of buyouts and early outs, and we have not
done any hiring for about a six-year period.

So, I don’t know the answer in numerical terms, but if I did, I'm
not sure it would be a useful comparison.

Mr. STARK. Twenty-five, 30 percent, maybe?

Mr. SCANLON. Well
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Mr. STARK. It’s not relevant. As you say, it may not be
relevant——

Mr. SCANLON. If you deal with it in terms of people leaving, it’s
much harder than that, because we’ve gone from an agency that
was 5,300 people to an agency that’s 3,200 people.

Mr. STARK. Let me go over some math with you, and see if I can
get you to start an audit.

We used to have AAPCCs average county payments. It would be
within your province to audit how we calculate those county pay-
ments, right?

Mr. SCANLON. Right.

Mr. STARK. Try this. Somebody has suggested that there’s around
14 percent incorrect payments; some of it’s fraud, some of it’s just
mistakes. But we are overpaying in the whole Medicare system by
14 percent, right? Have you heard that?

So, take a county where we’re paying $3,000 as the county pay-
ment, what we used to call the AAPCC. The government pays 95
percent of that rate which would be a payment of $2850, right? If
my math is right.

Mr. ScANLON. That’s correct.

Mr. STARK. Wait a minute. If you all were doing your job, you’d
knock 14 percent out of that $3,000. Because why should we pay
the HMO 95 percent of that 14 percent that’s fraudulent payment?
You follow where I'm going? And therefore, my contention is that
we are overpaying the managed care plans in each of these areas,
regardless of what you think about the 95 percent. By my
cakulation, the payment would be reduced to $2,550. We’d be sav-
ing about $300 a patient if we just took out the fraud and abuse.

Could you review that for me in terms of what the law says we
ought to pay, and what do we account in there for this fraud and
abuse? It may be that a simple reinterpretation of the present law,
based on whatever you can certify 1s fraudulent overpayment,
would reduce our managed care payments substantially.

Mr. ScANLON. We'd be happy to look into that, both from a legal
perspective, and I think there’s also a question of the potential im-
pact. Because fraud and abuse, at a 13 or 14 percent rate, which
was identified in the Inspector General study, represents a na-
tional rate. And we know from our prior work that there are very
great differences in the incidence of fraud and abuse in different
areas of the country.

So in terms of the equity that one would want do in adjusting
payments, we need to think about how to take that into account.

Mr. STARK. Oh, I have no quarrel with how you take it into ac-
count, but it’s a big enough chunk that it ought not to be ignored.

Mr. SCANLON. It certainly—I’m sorry.

Mr. STARK. Yes. And so to the extent that you could shed some
light on that, it would be helpful. I'd like a comparison among
counties. For instances, in Minneapolis the AAPCS is $3,000. In
Miami, it’s $8,000. If you reduce 14 percent of $8,000, you're get-
ting up to thousands of dollars that we’ve overcalculated for the
payment of managed care. It is arguable that in a capitated system
there isn’t any room for fraud and abuse. We just pay them that
fee, and it’s up to the managed care plan to do as best they can.
If they have fraud and abuse, it’s their worry. The Government
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shouldn’t be financially compensating them that. It certainly is
something I hope you’ll look into.

Mr. ScANLON. We can look into it. The other thing I would no-
tice, that in the 14 percent it’s important also to remember that the
ble;sis for that is really inappropriate payments, not just fraud and
abuse.

Mr. STARK. No. I said that at the beginning, Doctor.

Mr. SCANLON. Right.

Mr. STARK. I'm not suggesting it’s all theft, but even if it’s an in-
appropriate payment, that doesn’t happen in managed care. It’s a
monthly capitated rate, and if we calculate that rate, knowing that
there are inappropriate payments in the fee-for-service community,
we are overpaying the capitated rate. You're right on target.

Mr. SCANLON. I was just going to add though that a significant
number of the inappropriate payments were due to a lack of docu-
mentation documentation that might be provided if there were
greater effort.

Mr. STARK. Again, no quarrel as to why. I'm not finding fault
here, I'm just trying to deal with the fact that, if you and I agree
that there is overpayment, for whatever reason—sun spots, the
tooth fairy, that is creating an overpayment in the capitated pay-
ment, we shouldn’t be paying it. We calculated the payment on the
idea that they should collect a reasonable percentage of what we
spend on health care in a community for managed care. But that
phantom amount for fraud, whatever it is—and let’s say it’s 14 per-
cent just for argument—whether it’s theft or whether it’s just en-
tropy, we ought not to be including that.

Please

Mr. ScANLON. We will look into it.

Mr. STARK [continuing]. Please give me some background on how
those things are calculated, it would be helpful to the committee.

[The information was not available at the time of printing].

Mr. STARK. Thank you, Mr. Chairman.

Chairman THOMAS. Certainly. Does the gentleman from Lou-
isiana wish to inquire?

Mr. McCRrERY. Thank you, Mr. Chairman. Just a note about Mr.
Stark’s line of questioning. The law does require, I believe, one-
third of the managed care plans to be audited, if you will, every
year; and if they are found to be charging more than the cost plus
a reasonable amount, they are required to give more benefits. We
don’t cut the premiums that we pay, we require them to give more
benefits. So we are looking at that already in the law.

Dr. Scanlon, have you had an opportunity to examine the work-
at-home policies of HCFA? And if so, I have been told that HCFA
management is currently considering expanding their work-at-
home policy to a much greater number of employees.

Are you aware of that, and can you give us any opinion on that?

Mr. SCANLON. We are aware that the agency is in the process
now of considering the inclusion of central office staff under the ar-
rangement of flexi-place or kind of a telecommunicating, where
there would be some work allowed at home. Within the regional of-
fices this has been true in the past, but there’s been great dif-
ferences in the share of employees in those offices that have been
participating in these kinds of arrangements, from a very, very




59

small number in some regions, to a more significant number, but
still a much modest fraction in other areas.

We've also heard from managers about the flexi-time arrange-
ments, which allow individuals to adjust their work schedule in
terms of time of reporting: for example, whether they would work
five days within a week, four 10-hour days within a week, or over
a two-week period arrange their days differently than doing 10
days and two weeks.

There were some concerns expressed on the part of managers
about the potential interference with needed work that the flexi-
time arrangement may introduce, in that there was not an oppor-
tunity for people to have critical meetings because of certain indi-
viduals not being available.

In looking at this at other agencies and as well within GAO, the
issue is one where these policies by themselves may be fine. The
issue is managerial use of these policies. In both cases, flexi-place
and flexi-time, there is a requirement for managerial approval of
an arrangement. And a manager needs to consider the needs of the
agency in terms of what arrangements can be approved or should
be approved.

Mr. McCRERY. But right now, I think in GAO and HCFA as well,
the work-at-home policies apply to very few of the staff, mainly
professional employees, Ph.D.s that might need to do a lot of read-
ing at home, you know, things like that. And as I understand the
proposal at HCFA, it’s going to be much broader than that. It will
apply to just general staff in HCFA. Is that correct?

Mr. SCANLON. Let me ask Ms. Aronovitz, who did more of the
interviewing—or who did all of the interviewing up in Baltimore,
to respond to this.

Mr. McCRERY. Please.

Ms. ArRoNOVITZ. We heard that this is a provision that’s under
negotiation with the union right now. We don’t know specifically
how the provision will read. One of the concerns that the managers
said, was that if in fact they had final judgment about whether
somebody could work at home, then they wouldn’t be quite as con-
cerned, because there are occasions when, as you say, if there are
proposals that need to be read, there are certain occasions when
it’s very conducive to working outside of the office.

The managers were concerned that they would not have the ulti-
mate control in approving these, and that is a concern that is still
unsettled in the negotiation process. So we’re not sure yet how
that’s going to work out.

Mr. McCRrRERY. What’s your opinion of such a policy?

Ms. ArRoNoOVITZ. We really support flexi-place, to the extent that
it furthers the goals of the organization. But it’s very important
that there’s a very strong balance between the individual’s needs
and the needs of the organization, and the organization absolutely
has to be considered. And where it’s not, then we would have con-
cerns.

Mr. McCRreRY. So what does that mean? Does that mean man-
agers ought to have the final say or

Ms. ARONOVITZ. The policies are set up in a way to make sure
that when people work at home it’s only to further the needs of the
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organization, that is, in instances where, if they couldn’t work at
home, they wouldn’t be able to be doing work at all.

Mr. McCRERY. Yes, that makes sense. But are you telling me
that managers then within the organization ought to have the say
so on who gets work at home, or flex time, or whatever, and make
sure that they do have work that they can do at home, and that
the work that they do complements the overall goal of the agency?

Ms. ARONOVITZ. Yes.

Mr. McCRERY. Thank you.

Chairman THOMAS. No other member of the subcommittee wish-
es to inquire?

The gentleman from Louisiana, Mr. Cooksey.

Mr. CoOKSEY. Thank you, Mr. Chairman.

The direction of my questions is about information systems. And
my concern is that yours may be inadequate and can it be im-
proved.

Prior to my joining this august body, I understand that there
was a time when the people on the other side of the aisle were run-
ning Congress; they ran Congress with—the business of Congress
with pen and paper, and a ledger book, presumably because that’s
the way it’d been done the previous 200 years. If my memory is
correct, there were even some fraud and abuse in the banking—
Congress’ bank and their post office, but I can’t really remember
that in detail. But they had no information system. It was only
after 1995 and eight-month transition, that they put Congress’
business on an information system, on computers.

I have the feeling that probably HCFA’s information systems
could be modernized, updated to eliminate some fraud and abuse.
What have your plans been? What would the cost be? And what
would the timeline be?

Mr. ScANLON. We would agree with you wholeheartedly. In look-
ing in the past, one of the real tragedies of the Medicare trans-
action system effort was that there was a real need for improving
the management of information produced by HCFA’s claims proc-
essing systems. Because a share of the fraud and abuse—the share
of the dollars that we lose to fraud and abuse—comes about be-
cause we are not able to process information as effectively as we
might, given today’s technology.

The concern that we’ve expressed when the Medicare transaction
system effort was underway was that there had not been a com-
prehensive plan, dealing with the kinds of objectives that you just
stated, in terms of identifying the goals for this system, identifying
the essential features that such a system would need in order to
accomplish those goals, setting up a timeline, and identifying the
cost of sort of putting that kind of system in place. Those were not
done well, or at all, with respect to the Medicare transaction sys-
tem. They need to be done with a system that HCFA needs for the
21st century.

At this point in time, our understanding is that HCFA is starting
this process over, though given all the other things that theyre
doing, it’s not receiving the highest attention; it does not have the
highest priority. But it is something that they are fully aware of,
and that they really need—that they recognize they need to ad-
dress this quickly because it is critical.
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The year 2000 problem is something that is of the highest pri-
ority, and is something that is related to the information systems,
but I think that they will have to probably do this in two steps.
One is deal with the year 2000, and then, secondly, design an infor-
mation system that really is the system for the 21st century.

Mr. CookseY. Well, I'm not worried about the 2000 problem. I
am convinced that some 18- or 23-year-old entrepreneur will come
up with that problem, and will become a billionaire overnight. But
the experience with the IRS has not been very good in developing
an information system. They spent—I forget what—several billion
dollars, and said, we give up.

The magnitude, the complexity of your problem I would think
would be equal, or your responsibility. Do you think that you could
do a better job in coming up with a system? Or would you do it
yourself, or would you go to the private sector, or what would your
plan be to come up with a better state-of-the-art information sys-
tem?

Mr. ScaNLON. Well, this will be HCFA’s responsibility, and we
will do the best we can in terms of providing constructive oversight
of how they undertake this.

It’s been a task of GAO for a number of years to monitor, not
just for HCFA, but for the agencies of government, the movement
towards improved information systems. And we’ve done a consider-
able number of reports on those. We can share some of that infor-
mation with you about the principles that we’ve identified that are
critical to this task.

In some respects there’s no one solution, and HCFA’s challenge
is certainly unique. There’s an estimate that by—or in—their early
21st century they will be paying over a billion claims every year.
In addition to the challenge of dealing with the Medicare Plus
Choice plans, where we would anticipate there will be more than
500 plans, we'll have a quarter of the beneficiaries in those plans,
and have the freedom to change plans. And the net result will be
that there will be considerable amount of work in tracking enroll-
ments, disenrollments, and payments.

So the challenge isn’t perhaps as daunting as the one facing the
IRS. We have established some guidelines as to how agencies may
proceed in pursuing this, and will be happy to share them with
you; but at the same time we do need to wait for HCFA to take
the lead in terms of laying out their initial plans, and then we can
work with them to refine them.

Mr. CooKSEY. I would like to see where you are, if I could have
that information.

One closing question, yes or no answer. Do you think you’re
doing a better job of managing your information system and your
business than Congress did before 1995? You're not doing it on pen
and paper, are you?

Mr. SCANLON. Beg your pardon?

Mr. COOKSEY. You're not managing it with pen and paper?

Mr. SCANLON. We are not managing with pen and paper. So I
guess then the answer is yes.

Mr. COOKSEY. You can get out without answering it.

Thank you, Mr. Chairman.
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Chairman THOMAS. Thank you very much. Thank you very much
Dr. Scanlon, Ms. Aronovitz. No additional questions. We’ll be call-
ing on your expertise and your organization in the near future.

Last panel for today: Stuart Butler, who’s obviously been before
us in the past—we look forward to his testimony—the Heritage
Foundation. Dr. Paul Ginsburg. And it’s pleasant to find out that
other folk who've been studying the concerns that we have as well,
if not in direct context, at least in a general context, that Dr. Mi-
chael Gluck, National Academy of Social Insurance, and Marion
Lewin, who was the study director of a Committee on Choice and
Managed Care, Institute of Medicine.

I want to thank all of you for coming. Your written testimony
will be made a part of the record, and you can address us in your
timeframe as you see fit. And we’ll start with Dr. Butler. Thank
you.

STATEMENT OF STUART BUTLER, VICE PRESIDENT, DOMES-
TIC AND ECONOMIC POLICY STUDIES, THE HERITAGE FOUN-
DATION

Mr. BUTLER. Thank you, Mr. Chairman.

Congress last year enacted a series of reforms that modernized
Medicare, as you mentioned in your opening statement. If HCFA
is to carry out its new role under these reforms, it must respond
to two challenges. It must be able to organize a market of com-
peting health plans and provide the information necessary for
beneficiaries to make wise choices within that market; and it must
make the traditional fee-for-service system a more effective compet-
itor to managed care and other private plans that are available
now to beneficiaries.

Broad economic and managerial principles would suggest two key
strategies are needed to respond to these challenges. First, the
management of the market of competing plans and the provisions
of information to consumers must be completely separate from the
operation of any particular plan. That is a very basic principle of
economic organization in a market. Those responsible for setting
the rules of competition, and for providing consumers with dis-
passionate information on rival products, should have neither an
interest in promoting any particular product, nor even the close re-
lationship with one of the competitors. That is why umpires in
baseball do not own baseball teams. But HCFA today carries out
both of these conflicting functions.

Second, the managers of an in-house government plan in a com-
petitive market should be given wide latitude to introduce innova-
tions in organization and marketing. But today, as I note in my
testimony, there are several obstacles that frustrate efforts by
HCFA managers and staff to make the traditional fee-for-service
plan more competitive and better attuned to the customer needs
and desires.

With this in mind, I believe Congress should make two major or-
ganizational changes in Medicare. One, Congress should create a
Medicare Board responsible directly to the secretary of HHS. In ef-
fect, Congress should create within HHS a body that is the func-
tional equivalent of the Office of Personnel Management within the
FEHBP. The function of this body and the focus of the staff within
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it should be to organize and operate the market of competing plans,
including the traditional fee-for-service plan; and to provide Medi-
care beneficiaries with the information they need to make the
wisest choice possible. The board and its personnel should be sepa-
rzllted completely from the personnel running the fee-for-service
plan.

This step would effectively split HCFA into two separate agen-
cies within HHS. One agency would set the rules of competition in
Medicare, act as an umpire, and help beneficiaries make choices.
The other, among other tasks, would run the fee-for-service plan,
competing in that market. I suggest in my testimony how such a
board should be structured.

The second step: Congress should give managers of the fee-for-
service program greater discretion to be innovative and to modify
benefits. It will continue to be difficult for HCFA to modify the fee-
for-service benefits gradually in order to make them more competi-
tive and modern, as long as Congress micromanages virtually all
organizational and benefits decisions. On the other hand, as long
as the fee-for-service plan is to be a benchmark standard plan
available everywhere, Congress must have the ultimate control
over the benefits package.

I would suggest that Congress resolve this dilemma by requiring
HCFA to propose annual modifications in the fee-for-service bene-
fits package, and that Congress restricts itself to an up-or-down
date vote on the proposed benefit changes as a whole.

To improve this process further, Congress could designate a
standard benefits commission within HCFA, with commission
members selected for fixed terms by Congress. This commission
would make the detailed benefit proposals to be considered by Con-
gress.

Structural changes of the kind I've suggested should of course be
considered very carefully and enacted slowly. In the meantime, I
believe Congress should make some changes now to improve the or-
ganization of Medicare that will also help evaluate the probable ef-
fects of larger changes. And I mentioned those in my testimony,
Mr. Chairman.

[The prepared statement follows:]
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Mr. Chairman, my name is Stuart Butler. I am Vice President for Domestic and
Economic Policy Studies at The Heritage Foundation. The views I express in this
testimony are my own, and should not be construed as representing any official position
of The Heritage Foundation. I am also a member of the Steering Committee of the
National Academy of Social Insurance project analyzing the options for long term reform
of Medicare. My comments today also do not represent any position of the Steering
Committee or its study panels.

I am pleased the Subcommittee has decided to hold a hearing on this important
topic. Last year Congress enacted a series of reforms that modernized Medicare, creating
new choices for seniors and introducing other reforms to improve the quality and
financial ability of the program. Now it is important for Congress to focus more
intensively on the organizational structure needed to carry out these reforms. I believe
this will need far more than a minor reorganization of the Health Care Financing
Administration (HCFA). It will instead need a rethinking of the whole institutional
framework of the agency, and its culture.

THE CHALLEGES AND OBSTACLES FACING HCFA

If HCFA is to carry out its new role under the reforms of last year, it must respond
to two challenges:

First, it must be able to organize a market of competing health plans and provide
the information necessary for beneficiaries to make wise choices within that market.
Unfortunately, as the GAO has pointed out in past studies, HCFA has a relatively poor
track record in providing good information to beneficiaries to enable them to make wise
medical decisions.

Second, the agency must make the traditional fee-for-service system a more
effective competitor to managed care and other private plans that will be available to
beneficiaries. This means it must acquire the skills and the freedom to examine and
implement changes in benefit design, customer services and other features necessary to
adapt the traditional program to customer demands in this new market. This is not an
unusual challenge for a government agency faced with competition from private entities.
But, as I will note in a moment, responding to this type of challenge requires agencies to
alter their organization and the rules determining their incentives.

Broad economic and managerial principles would suggest two key strategies are
needed to respond to these challenges:
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1) The management of the market of competing plans, and the provision of
information to consumers, must be completely separate from the operation of
any particular plan.

2) The managers of the “in-house” government plan in such a market must be
given wide latitude to innovate in both in organization, marketing, and benefit
structure within the goal determined by the government.

Let me discuss each of these in a little more detail.

1) Separate the management of the market from the management of any plan.

It is a very basic principle of economic organization in a market that those
responsible for setting the rules of competition, and providing consumers with
information on rival products should have neither an interest in promoting any particular
product nor even a close relationship with one of the competitors. That is why the
Securities and Exchange Commission maintains a wall of separation from individual
companies. It is why Consumers’ Reports accepts no advertising from products it
evaluates. And it is why umpires in baseball do not own baseball teams. It is also the
reason, moreover, why state and local governments (and the federal government under
the A-76 program) have a different agency evaluating competitive bids for government
services from the agencies providing those services in-house. Entangling the running of a
market with the management of any of the competing providers is a recipe for problems.
It is interesting to note that in the federal health program that operates a market of dozens
of competing plans made available to federal workers (the FEHBP), the agency
responsible for running that market and providing information to beneficiaries (the Office
of Personnel Management) does not run a plan itself.

This separation is not only necessary to avoid a conflict of interest, it is also
necessary because the managerial cultures are very different for staff engaged in these
two very different functions. Managers charged with dispassionately operating a market
must display evenhandedness and pay close attention to the information that consumers
need to make wise decisions. On the other hand, those managers engaged in marketing a
particular plan, including a government-sponsored plan, must be highly competitive and
concerned with the long-term viability of their particular product and the continued
satisfaction of their customers. The cultural difference is much like that separating a
judge from a trial attorney.

HCFA'’s current structure, statutory obligations, and general approach are ill-
suited to maintaining a proper separation between these functions, and is a impediment to
the agency’s ability to carry out either function very effectively. This stems from the fact
that HCFA historically has acted as a bill payer and regulator, rather than a referee in a
market and a consumer information agency. As the Institute of Medicine (IOM) noted in
its 1996 analysis of the Medicare market, “In the past HCFA has made little effort to
inform Medicare enrollees of their choices regarding health care providers, treatment
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options, or competing private plans.”’ And as the General Accounting Office noted in a
1995 study, HCFA amasses vast amounts of information but has a poor track record in
providing information to beneficiaries that is useable.

To be sure, HCFA has been taking steps to provide better information to
beneficiaries, including data on high mortality hospitals and better benefits information.
However, this falls far short of what it needed to enable elderly Americans to make
sensible choices when there are an increasing number of options available. Moreover,
even with the recent reorganization, the conflicting functions of dispassionate market
management and plan operation are still hopelessly entwined.

It is interesting to contrast the way in which HCFA functions as a manager of a
market with the manner in which OPM functions within the FEHBP. According to James
Morrison, the career civil servant who ran the FEHBP during the Reagan Administration,
the contrast stems not from any inherent deficiency of HCFA staff as civil servants, but
from differences in the structure imposed on the agencies running the two programs.

This suggests that Congress must modify the program design if it is to achieve a change
in the way HCFA functions. As Morrison explained to me in a recent note (which he has
permitted me to make available to the Sub-Committee):

“There is a profound difference in the way the Health Care Finance
Administration (HCFA) deals with the private sector intermediary in the Medicare
program and the way in which the Office of Personnel Management (OPM) deals
with the private sector plans in the Federal Employees Health Benefits Program
(FEHBP). This difference derives, in large measure, from the statutory difference
between the two programs.

Medicare is a highly prescribed, statutorily defined program with benefit levels
and payment rates essentially fixed in law. The FEHBP, on the other hand, has
very few statutory prescriptions. Beyond the bare outlines of a core benefits
package, specifics of the plan’s offering and its price must be negotiated between
the government and the private sector carrier. These fundamental differences
shape the values, roles, responsibilities, and indeed the operating culture, of the
administering agencies. Thus, HCFA employs legions of regulators bent on
prescribing every detail of the Medicare program, and scores of health policy
“experts” to determine the needs of beneficiaries. OPM employs a small number
of contract specialists who can assess the price and value of a plan offering while
leaving the determination of customer needs to individual consumers. HCFA
places a premium on employees with advanced degrees in health policy; OPM
values private sector health plan experience.”

2) Enable “in-house.” government-sponsored plan to innovate and compete

! Stanley B. Jones and Marion Ein Lewin (Edit.), Improving the Medicare Market (Washington, D.C.:
National Academy Press), p.72.
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When government permits people to obtain a service from a range of competing
private providers, when previously that service was largely delivered through a
government agency, it is crucial that the managers of the government-sponsored service
be given the flexibility and the incentive to compete in the market. If that is not done, the
government agency is competing with one hand tied behind its back. We see this issue
raised recently in the context of public and private school education. Many public school
advocates strongly support giving principals and parents much greater control over the
running of public schools because they are frustrated that parents are deserting public
schools that are unable to compete because of excessive bureaucracy and rigidity.

Consider also that many of the cities and states that have pioneered competitive
bidding in government services. They have not merely put into place mechanisms to
permit a bidding process to be conducted, but have also taken aggressive steps to give
their government services agencies significant leeway to reorganize themselves and to
implement innovations in service. In Phoenix and Indianapolis, and several other
jurisdictions, city departments have been able to institute sweeping changes to enable
them to compete more effectively. The result: city departments now often win head-to-
head competitions with private biddets.

In general, the federal government had lagged behind other levels of government
in introducing this greater flexibility for its own agencies. It is essential that Congress
takes steps to permit such innovations in the structure and delivery of the traditional fee-
for-service (FFS) Medicare program. If it does not, it will become steadily more difficult
for the FFS program to compete.

Today there are several obstacles that frustrate any effort by HCFA managers and
staff to make the traditional FFS more competitive and better attuned to customer needs
and desires. Three obstacles are particularly problematic:

a) Organization and Culture At the moment there is no distinct group of people
at HCFA whose only job it is to make the FFS program the best it can be. Instead, this
objective is diffused throughout the agency and personnel and departments have
conflicting objectives. Reinforcing this as Morrison notes, is the type of skill and
experience of HCFA staff. While individuals may be highly competent and highly
skilled, they are typically not the competencies and skills needed to serve customers and
introduce innovations in a competitive market.

b) Limitations on Innovation Tight congressional control means HCFA has very
little latitude to introduce innovations into the organization of the FFS plan or within the
Medicare program generally. This makes it difficult for HCFA staff to improve the
quality of Medicare’s FFS plan or experiment with better ways to operate a market of
competing plans. As long as Congress insists on micromanaging in this way, the
traditional FFS plan will always be at a competitive disadvantage with private plans
whose management is free to innovate.
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¢) Benefits Determined by Congress Just as Congress gives very little flexibility
for HCFA to be innovative in the organization of a competitive market or in the provision
of the running of the FFS plan, it also gives virtually no flexibility for HCFA to vary
benefits in the traditional FFS plan. While competing private plans must include the
comprehensive Medicare package, they have considerable flexibility in designing a cost
structure and additional benefits package to be competitive. And in the FEHBP,
competing plans have very wide flexibility in designing benefits and prices within
general guidelines set down by OPM. In the FEHBP, there are very few statutory
benefits imposed by Congress (although these have been creeping in recent years). But
the benefits and costs of the FFS plan are determined by Congress.

This congressional determination of specific benefits and costs gives HCFA
virtually no flexibility to structure the FFS plan such that it could compete more
effectively in a changing health care market. It means that the FFS program is not able to
enfold gradually in response to changing needs and desires of seniors. Innovation is
constantly delayed and occurs only through major changes enacted by Congress. This
means the FFS program constantly lags behind its competitors. Moreover, because
Congress determines benefits changes, the process becomes a lobbying battle between
competing provider interest rather than an appropriate change to reflect the desires of
customers. This politicization of benefits frustrates HCFA staff and undermines the long-
term quality of the FFS program and its ability to satisfy customers who now have
alternative choices.

REORGANIZING THE ADMINISTRATION OF MEDICARE

Congress must focus on steps now to give the government greater ability to
organize a market of choices for beneficiaries, give dispassionate information on
alternative plans (including the traditional FFS plan), and turn the traditional FFS plan
into a vigorous, innovative competitor on a level playing field with other plans. After
setting out the broad structure to accomplish this by the end of the next Congress, the
Congress should take incremental steps this year to begin creating that structure.

‘With this in mind, this or the next Congress should make two major
organizational changes in Medicare.

1) Create a Medicare Board responsible directly to the Secretary of HHS

Congress should create within the Medicare program a body that is the functional
equivalent of the Office of Personal Management within the FEHBP. The function of this
body, and the focus of the staff within it, should be to structure and operate a market of
competing plans, including the traditional FFS plan, and to provide Medicare
beneficiaries with the information they need to make the wisest choice possible.
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This proposal is very similar to a recommendation of the Institute of Medicine’s
Committee on Choice and Managed Care in 1996. In making its recommendation, the -
10OM committee emphasized that HCFA currently tries to undertake two very different
functions that demand very different approaches and skills. The TOM committee noted,
among other things:

* “The administration of the multiple choice program and the management of the
traditional Medicare program’s involve very different mission and orientations.

s The two functions require different types of management, staff expertise,
backgrounds, and knowledge. The committee is concerned that staff and senior
managers with extensive experience in managing various aspects of multiple choice
in the private sector be recruited and employed for this effort.

» The functions call for different organizational and corporate cultures, one operating a
stable traditional public indemnity insurance program and the other a purchaser-and
customer-oriented program that is required to be responsive to a diverse group of
private programs in a rapidly changing and dynamic market place.”?

The creation of a Medicare Board would permit the function of managing a
market of competing plans to be separated from the operation of the traditional FFS
program as one of those competing plans. This would accomplish the economic and
managerial objectives set out at the beginning of my testimony.

Creating such a board would effectively split HCFA into two separate agencies
within HHS.

The new Board would answer directly to the Secretary of the HHS, and would
have similar functions to those of OPM within the FEHBP. Among the boards functions:

o Setting standards for all plans being offered to Medicare beneficiaries, and certifying
that adl plans meet those standards. The standard setting should apply to the
traditional FFS program as well as the new choice programs created by Congress.

» Negotiating with competing plans regarding benefits and prices. Just as OPM
negotiates with individual plans before they are offered to federal employees during
open season, so the board should use Medicare’s purchasing power to push plans into
providing the best options for seniors. One of the main reasons for doing this isto
ensure that plans compete for business by offering good value rather than by
introducing dubious marketing techniques (such as artificial boundaries for
marketing areas, or benefits designed only to attract low risk customers). CalPERS
carries out a similar function for California state employees, as do many large
corporate purchasers of health care.

2 Jones and Lewin, Improving the Medicare Market, pp. 107-108.
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*  Organizing payments to chosen plans. The Board should evaluate and propose
refinements of: the payment system to plans, including the traditional FFS plan, and
recommend these to the Secretary of HHS and Congress.

¢ Providing data and information to consumers. The Board would take on the function
of providing consumer and benefits information to seniors and guidance on how to
make wise choices. This function would inciude examining techniques to measure
quality and incorporating prudent techniques into the information made available to
beneficiaries.

In order to catry out its mission effectively, the Board itself should contain certain
elements. One of these should be an Advisory Council, mainly representing consumers
but also organizations with a general interest in creating a market for high quality health
care. However, the Board, and the Advisory Council, should receive policy and technical
advise on issues affecting the market for Medicare plans from an outside advisory body
with experience of other health care markets. I would suggest the Medicare Payment
Advisory Commission (MedPAC), with an expanded staff, could play this role.

In addition, the Board would need a full staff to undertake its broad functions.
Some of these staff could be recruited from current HCFA personnel. But for the reasons
mentioned earlier, and emphasized by the IOM committee, it would be wise to recruit
some staff from outside HHS in order to introduce new skills and experience. Some
individuals might be recruited from OPM, and others from the private sector.

2) Give managers of the Fee For Service program greater discretion to be innovative and
to modify benefits.

For the reasons I mentioned earlier, it is currently very difficult for HCFA to make
improvements in the FFS program, especially to modify the benefits to make the FFS
plan more competitive and modern.

It will continue to be difficult for HCFA to modify FFS benefits gradually, to
make them more competitive and modern, as long as Congress micro-manages all
benefits decisions. On the other hand, as long as the FFS plan is to be a benchmark
standard plan available everywhere, and as long as its benefits constitute the core of all
plans, Congress must have ultimate control over the benefits package.

1 would suggest that Congress resolve this dilemma by requiring HCFA to
propose annual modifications in the FFS benefits package each year, and that Congress
also enact legislation to restrict itself to an up-or-down vote on the changes as a whole.
To improve this process further, Congress could designate a standing Benefits
Commission within HCFA, with Commission members selected for fixed terms by
Congress. This Commission would make the detailed benefit proposals to be considered
by Congress.
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Congress. This Commission would make the detailed benefit proposals to be considered
by Congress.

To be sure, a determined Congress could under this arrangement still vote down a
package of proposed benefit changes until they comply with Congress’s own views. Still,
as the Base Closing Commission indicated, the mechanism I propose has had the effect
before of achieving orderly change by insulating the process from excessive lobbying or
pressure from individual lawmakers.

WHAT CONGRESS SHOULD DO NOW

Structural changes of the kind I have suggested should of course be considered
very carefully before enactment, because the organizational changes themselves would
affect the nature of the program as well as carrying out the objectives of last years reform.
But in the meantime, I believe Congress should take some changes now to make
improvements in the organization of Medicare that will also help evaluate larger changes.

I would suggest three specific steps.

1) Create an advisory commission on consumer information

This commission, comprised of outside experts and appropriate HCFA personnel,
would advise both Congress and the Secretary of HHS on steps that could be taken to
enable Medicare beneficiaries to make better decisions regarding choosing plans and
obtaining services. This commission would analyze such items as quality measurement,
report cards etc.

The commission should have a small staff. These should include appropriate
HCFA staff, experienced FEHBP officials from the Office of Personnel Management,
and private sector consultants. The commission should receive advice from MedPAC. In
order to help in this role, the staff of MedPAC should be increased.

A council of this kind would help HCFA’s task of operating a choice market in
Medicare, by providing the agency with more outside experience. But if the commission
were successful, it could form the nucleus of the proposed Medicare Board.

2) Give HCFA more authority to experiment

Currently HCFA is given little authority to undertake experiments to find better
ways of carrying out its mission, or to alter its procedures to incorporate successful
innovations garnered from its own experiments or from the private sector. Instead,
HCFA typically is instructed to carry out demonstrations by congressional statute. If the
FFS program especially is to be as modern and competitive as beneficiaries should
expect, HCFA must have greater authority to experiment.
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The Secretary of HHS should be given greater discretion, by statute, to waive
categories of statutory requirements to permit HCFA to modify its procedures and make
small adjustments in benefits, providing the general congressional intent of the Medicare
program is fulfilled. This flexibility would introduce a greater degree of experimentation
and gradual improvement into the functioning of Medicare.

3) Create a benefits advisory commission

Experience in the private sector, and in plans offered through the FEHBP,
suggests that small changes in benefits over time can substantially improve the quality of
a health plan while keeping its costs under control. Unfortunately, because of a
combination of bureaucracy and politicization, this orderly process is difficult if not
impossible in Medicare. A benefits advisory commission would be no magic bullet, of
course, but it could help to provide a focus and independence to the process of evaluating
and improving the current Medicare benefits package. As in the case of the proposed
advisory commission on consumer information, the members of a benefits commission
should be predominantly outside experts and should receive technical advice from
MedPAC as well as other sources. In the future this commission, if successful, could
evolve into the body suggested earlier that would propose annual benefit changes for an
up-or-down vote in Congress.

Mr. Chairman, Congress and the Administration took the first steps last year to
ensure that today’s younger workers will be able to count on a Medicare program that is
both financially sound and modern. More steps are needed to complete both tasks.
Further reforms will be needed to assure the financial viability of Medicare well into the
next century. And additional steps will be needed to improve the program’s benefits and
plan choices. But as this hearing recognizes, key to all of these reforms is for Congress to
overhaul the way in which the program is run, by restructuring HCFA to enable the
agency’s public servants to meet the challenges they face.
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Chairman THOMAS. Thank you very much, Stuart.
Dr. Ginsburg.

STATEMENT OF PAUL GINSBURG, PH.D., CHAIR, STUDY PANEL
ON FEE-FOR-SERVICE MEDICARE, NATIONAL ACADEMY OF
SOCIAL INSURANCE AND PRESIDENT, CENTER FOR STUDY-
ING HEALTH SYSTEM CHANGE.

Mr. GINSBURG. Thank you, Mr. Chairman.

I am appearing as chair of an expert panel convened by the Na-
tional Academy of Social Insurance, and am accompanied by Acad-
emy staff director, Michael Gluck. This panel’s outstanding mem-
ber have depth of experience in Medicare, private health plans, and
health care delivery. And many have extensive experience in both
government and the private sector.

The panel’s report, “From a Generation Behind to a Generation
Ahead: Transforming Traditional Medicare,” is being released
today, and my testimony is drawn from that report.

Even if Medicare+Choice develops rapidly, large numbers of
beneficiaries will continue in the fee-for-service Medicare program
for the foreseeable future. The structure of this program has
changed little since 1965; its essence is to pay bills. While the Con-
gress has accomplished a great deal in the 1980s in mechanisms
for setting payment rates, little has happened to encourage more
effective delivery of services to beneficiaries.

There are opportunities to improve quality and reduce program
costs, especially for those beneficiaries with chronic illness. Leading
private insurance plans have increased their activities to manage
care over the past ten years, but Medicare has not followed.

A number of management tools used in the private sector hold
promise for Medicare; these include disease and case management,
incentives to use selected providers and competitive procurements.

We cannot say at this point precisely which tools will be most ef-
fective in fee-for-service Medicare. HCFA needs to test the poten-
tial of such tools and to encourage broader use of those that are
successful. The limited progress in this area is not because of lack
of interest by the leadership of HCFA, but rather, the substantial
barriers to HCFA performing this role; the Congress tends to allow
little latitude to innovate; and HCFA does not have the authority
to integrate successful demonstrations into the regular Medicare
program.

The Congress has begun to reduce barriers. Provisions in the
Balanced Budget Act and in the Health Insurance Portability and
Accountability Act move in this direction, but I would characterize
these steps as reflecting innovation by exception. A more com-
prehensive approach is needed. HCFA needs a broad mandate to
pursue ongoing improvement in fee-for-service Medicare by incor-
porating effective care management tools.

The Panel made specific recommendations. First, the Congress
should mandate fee-for-service Medicare to move beyond its tradi-
tional role as a billpayer and take responsibility for quality and
cost of care. Second, the Congress should direct HCFA to promote
innovations in Medicare fee-for-service by adapting the best prac-
tices of private health plans to this program environment. These
innovations should be targeted toward those geographic areas and
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populations where they could be most effective. Third, to carry out
these innovations, HCFA should have the authority to waive some
statutory requirements and should be able to contract with a vari-
ety of qualified private organizations that specialize in particular
services, such as patient education, case management, or utiliza-
tion review.

Along with this additional authority, accountability should be de-
manded. The Secretary of HHS should report annually to Congress
on how HCFA has used its authority to innovate, and what the re-
sults are. Congress should designate an advisory body, such as the
Medicare Payment Advisory Commission, to review this report.

In conclusion, to advance the quality of care for Medicare’s fee-
for-service beneficiaries and to ensure that taxpayers’ money is
well spent, HCFA must have modern management tools at its dis-
posal. In managing fee-for-service Medicare, HCFA should have the
capacity to apply new knowledge from research and the private sec-
tor about how best to manage health benefits for older Americans
and those with disabilities, especially as the number of bene-
ficiaries living with chronic conditions continues to grow.

Thank you, Mr. Chairman.

[The prepared statement follows:]
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Mr. Chairman, I am happy to be here this morning to share the findings and
recommendations of an expert panel convened by the National Academy of Social
Insurance. This panel’s charge has been to consider the future of Medicare’s fee-for-
service (FFS) program, the traditional part of Medicare that currently covers about 87
percent of all beneficiaries. Accompanying me is Michael E. Gluck, the panel’s staff
director.

The Academy’s Work on Medicare

The National Academy of Social Insurance is a nonpartisan, nonprofit research
and education organization made up of 450 of the nation’s leading experts in Social
Security, Medicare, and other social insurance programs elected to membership by
their peers. This Study Panel is one of four convened as part of the Academy’s on-
going project on Restructuring Medicare for the Long Term. The work of this panel
was supported by grants fron the Robert Wood Johnson Foundation and the Pew
Charitable Trusts. Three other Academy study panels are examining issues about
Medicare capitation and choice, Medicare’s larger social roles, and issues related to the
program’s long-term financing.

‘We are pleased today to release this Study Panel’s final report, From a
Generation Behind to a Generation Ahead: Transforming Traditional Medicare. The
findings and recommendations of this report come after eighteen months of study.
They do not represent an official position of the National Academy of Social Insurance,
which does not take positions on policy issues. The Study Panel’s twelve members
(listed in Attachment A) are drawn from medicine, public policy, law, and industry.
All have relevant expertise in Medicare or private health plans. I should also note that
the views of each panel member are their own and not necessarily those of the
organizations with which they are affiliated.

This Testimony

In my testimony, I will do three things:
e 1 will discuss the Study Panel’s conclusions about why we should invest resources
to modernize the FES program given our hopes for Medicare +Choice.
e I will review the Panel’s findings about innovations from the private sector and
elsewhere that we conclude hold promise for FFS Medicare.
o And I will present the Study Panel’s recommendations for bringing about these
needed innovations.

As you will see, the central role of the Health Care Financing Administration in
managing the FES program figured prominently in the Panel’s discussions and report.

Why Modernize FES?

The Congressional Budget Office predicts that Medicare +Choice enrollment
will grow to 38 percent of beneficiaries over the next ten years. Hence, with 62
percent of beneficiaries remaining in FES Medicare, it confinues to be the dominant
means of delivering and paying for Medicare services well into the future. Its
beneficiaries (as well as the taxpayers who help pay for the program) deserve to realize
the benefits of management innovations developed in private health plans and
elsewhere. Furthermore, by more actively managing the quality of care beneficiaries
receive, FFS Medicare could set benchmarks for Medicare + Choice plans to meet or
exceed.

The administrative structure of FFS Medicare remains much as it was
established in 1965. Its architects built the program upon the model of private health
insurance as it operated at that time. FFS Medicare primarily pays itemized bills for
covered services provided to beneficiaries. Evidence accumulated over the past twenty



79

years indicates that there are significant opportunities to improve the quality of care
‘that beneficiaries receive, and in many instances, reduce program costs. Of particular
concern is the growing prevalence of chronic conditions among Medicare beneficiaries.
FFS Medicare currently provides few incentives to providers to coordinate the array of
services that constitute quality chronic care.

Managing Private Insurance

Over the last decade, private health insurance has moved away from a bill-
paying orientation to adopt and develop many of the principles of managed care. The
Study Panel found a number of management tools that it believes FFS Medicare ought
to develop and try. In particnlar:

« Disease and case management — Flexibility in benefits and the use of
certain management techniques may hold particular promise for both the
cost and quality of care given to FFS Medicare beneficiaries with special
health needs. Among the conditions where research and the experience of
private insurers suggest FFS Medicare might realize cost savings and/or
quality enhancements are: (1) congestive heart failure, (2) chronic
obstructive pulmonary disease, (3) diabetes, (4) hypertension, (5) arthritis,
(6) falls (prevention), (7) chronic pain, and (8) end-of-life care.

These techniques include: (1) case management, (2) prevention, (3)
education to teach patients self-management of chronic conditions, (4)
bundling of payments for physicians and other providers to coordinate care,
(5) prior authorization and review for selected procedures, and (6) data
analysis to help target such tools.

» Incentives to use selected providers--Although some private health plans
restrict enrollees to providers who meet certain cost or quality criteria,
others preserve enrollees’ freedom of choice, while giving them financial
incentives to choose preferred providers. FFS Medicare could also
experiment with this latter approach, as it has done in some limited
demonstrations.

e Competitive procurement--Private health plans use their buying power in
the marketplace to realize savings in the cost of goods and services.
Medicare is the nation’s single largest payer of health care. HCFA could
develop experiments with competitive purchasing appropriate for some of
the unique characteristics of the FFS Medicare program, especially in those
geographic and purchasing areas where prices paid by private health plans
are significantly below those paid by Medicare for comparable goods and
services. Some provisions in the Balance Budget Act of 1997 (P.L. 105-33)
begin to move FFS Medicare in this direction.

To what extent has private insurance used these tools and with what results?
Available evidence suggests that in developing managed care tools, most private
insurers have focused initially on controlling costs with less emphasis on managed care
tools mainly intended to enhance quality. In addition, little evidence exists to associate
specific managed care tools with observed health outcomes. In recent years, however,
some private insurers have begun to develop and implement disease management,
including programs to screen for preventable, treatable conditions, to increase
treatment compliance, and to manage closely the complications of chronic diseases.
Furthermore, experience with managed care tools that have the potential o reduce costs
and enhance quality will grow over time.

The Study Panel believes FFS Medicare needs the capacity to take advantage of
these tools in a timely manner as research results and private sector experience make
them apparent. It is even possible that FFS Medicare itself could provide leadership to
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other health care organizations by developing and refining promising ways of managing
“care for elderly and disabled people that may not have been attempted among private
health plans. HCFA needs the capacity to test the potential of such tools to enhance
FFS Medicare beneficiaries” quality of care and to make broader use of those that
work. HCFA currently does not have this ability.

Prospects for Innovation

Achieving innovation in the program’s management will not be easy. Changes
in program philosophy or procedure will require new authorization in law. FFS
Medicare’s current legal structure is designed to assure that public decisions are made
in the public interest and that every qualified enterprise has an opportunity to do
business with this public program. Non-statutory barriers also affect HCFA’s ability to
innovate. Among the limithtions HCFA faces:

s Congress often does not allow the executive branch much latitude in decision-
making and, over time, it tends to constrain latitude it does provide in legislation.

e Procedural regulations, the need for transparency in government decision-making,
and limitations on hiring and contracting practices make most administrative
decisions lengthy.

e The process for using FES Medicare’s current demonstration authority to test new
ways of providing or paying for services is lengthy. It is also difficult for HCFA to
integrate successful demonstrations into regular FFS Medicare operation without
new statutory authority.

o The size and dominance of the Medicare program can present barriers for
innovations that steer FFS Medicare business away from some providers. They can
potentially cause economic disruptions in the marketplace because FFS Medicare
accounts for such a significant portion of revenue for physicians, hospitals, other
healih care providers, and health care manufacturers.

e Executive branch or Congressional intervention at the behest of client or provider
interests can hold up a decision or signal that a particular demonstration project or
regulatory provision would likely provoke a punitive response.

e Although the healih needs of elderly individuals differ from those of the younger
population, there are significant gaps in knowledge about how best to treat the 65
and over population. In particular, there is minimal experience in how to apply the
knowledge that does exist for an elderly population to the management of a health
plan.

These difficulties underscore the need for a period of learning and
experimentation in using managed care techniques to help assure that beneficiaries who
choose to remain in FFS Medicare have the opportunity to receive appropriate, cost-
effective treatment.

Innovation in the Current FES Medicare Program
Even in the face of these limitations, Congress and HCFA have begun to

explore the applicability of certain managed care tools for FFS Medicare. HCFA has
undertaken some demonstrations on its own to test new ways of providing and paying
for high volume services and care for beneficiaries with particular conditions.  The
Balanced Budget Act (BBA) of 1997 (P.L. 105-33) mandates a few additional
experiments, and the Health Insurance Portability and Accountability Act (HIPAA) of
1996 (P.L. 104-191) provides new flexibility in how HCFA contracts with
administrative organizations to prevent waste, fraud, and abuse.

Although these activities are important, they are significantly limited. Rather
than encompassing a coherent, overall commitment to modernizing FFS Medicare, they
represent innovation by exception. They lack a broad mandate from Congress for the
flexibility necessary for on-going improvement of FFS Medicare and usually rely on
Medicare’s current demonstration process, which is lengthy and cumbersome.
Furthermore, HCFA can not integrate successful demonstrations into FFS Medicare
permanently without Congressional action.
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Recommendations

To address these difficulties and allow HCFA to try these important new
management tools, the Study Panel makes five recommendations:

Recommendation 1: Congress should mandate that FF'S Medicare meve beyond its
traditional role as a bill-payer to become accountable for the quality and costs of
services provided to beneficiaries.

Congress should provide explicit support for an overall change in program
philosophy and a commitment to systematic, on-going innovation in FFS Medicare. A
congressional commitment to such innovation would enable HCFA to place greater
emphasis on assuring apprdpriate volume and quality of services paid for by FFS
Medicare. It also would represent a commitment by Congress to assure that FRES
Medicare is a viable, modern option as it “competes” with the private plans offered
under the Medicare +Choice program mandated by the BBA of 1997.

Recommendation 2: Congress should direct HCFA to innovate in FFS Medicare on
an on-going basis by adapting (and going beyond) the best practices of private
health plans. HCFA should experiment with new ways of managing services
including disease and case management, especially for beneficiaries with chronic
and other conditions, providing beneficiaries with incentives to use selected
providers, and a unique competitive procurement process for FFS Medicare.
HCFA should target these innovations toward the geographic areas and
populations where they have the greatest potential to improve quality and cost
outcomes.

The Study Panel believes FES Medicare’s use of these managed care tools
should be characterized by experimentation, planning and evaluation, selectivity, and
adaptation. First, FFS Medicare should be able to innovate in the way a private sector
corporation innovates-- i.e., to implement changes promptly based on the results of
experimentation. HCFA should be allowed to try new ideas, abandon those that do not
work, and replicate those that do. It should conduct these experiments within the
context of a well-articulated and thoroughly reviewed innovation plan. In developing
and updating this plan, HCFA should track developments in both clinical medicine and
health plan management by monitoring research activities in the Public Health Service,
the larger published research literature, and innovations among private health plans.

As new opportunities to improve the management of health services become evident,
FES Medicare should be prepared to experiment promptly with their application among
those geographic areas and populations of beneficiaries where they may have the
greatest potential. HCFA also should remain open to adapting each new tool with
which it experiments to make it appropriate for a public program like FFS Medicare
and its beneficiaries.

Recommendation 3: In order to carry out these experiments in the management of
FFS Medicare, HCFA should have the authority to waive some statutory
requirements. .

After concluding that the current demonstration authority is too limited and that
reconstituting HCFA as an independent, private, or semi-public authority would not,
by itself, address the challenges that FFS Medicare faces, the Study Panel concluded
that HCFA needs new statutory authority from Congress to manage innovation.

Under this new authority, Congress would permit the Secretary of Health and
Human Services to waive certain requirements under the federal statute governing FFS
Medicare in order to experiment with the managed care tools outlined above. When
new clinical or administrative approaches to providing or paying for cost-effective,
quality care become apparent through research or the experience of private health
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plans, this authority will provide HCFA with the flexibility to try them in a more
timely manner than the current demonstration authority allows.

HCFA could contract with a variety of qualified private organizations such as
health plans, groups of providers, or organizations that specialize in particular services
such as patient education, case management, or utilization review. The managed care
tools could be administrative, clinical, or non-medical support services that may
improve the quality of health services and/or save money. HCFA would solicit ideas
for experiments on a regular basis from the private sector as well as from state and
local government. It would design each experiment to reflect beneficiary needs and the
capacity of the health care system in each geographic area. Such geographic targeting
will minimize the risk of widespread implementation of any unproven and potentially
inappropriate technique.

Congress should grant HCFA the freedom to learn from this process of
experimentation. Because some experiments will not live up to expectations of cost
savings or quality improvement, HCFA should have the flexibility to abandon promptly
or alter approaches that do not work. Furthermore, the Secretary should have the
authority to make successful experiments part of the regular FFS Medicare program.

Congress should limit this new waiver authority so no enrollee is eligibie for
fewer benefits than those already provided under Medicare. In addition, FFS Medicare
should preserve beneficiaries’ freedom of choice of providers (even if some
experiments incorporate incentives for beneficiaries to choose selected providers). In
those cases where HCFA experiments with competitive procurement, HCFA will also
need to maintain enough viable providers and suppliers to assure an effective
procurement process in future years, given the substantial purchasing role Medicare
plays in the health care marketplace.

Recommendation 4: Congress should require the Secretary of Health and Human
Services to report annually on how HCFA has used its authority to innovate and
with what results for quality, costs, and access. Congress should designate an
advisory body to respond to this report and advise Congress about potential
improvements.

In return for granting higher discretion to FICFA in managing FFS Medicare,
Congress should hold HCFA to a greater standard of accountability for cost and quality
outcomes than it has previously. In an annual report to Congress, the Secretary of
Health and Human Services would review HCFA’s overall innovation management
plan, actual projects undertaken, and evidence of how well HCFA is fulfilling
Congress’s mandate to transform FFS Medicare from a bili-paying program to one
accountable for the quality and costs of services it covers. The Study Panel further
recommends that Congress require the Medicare Payment Advisory Commission
(MPAC) review the Secretary’s report each year, comment on it, and recommend any
changes in the waiver authority it believes appropriate.

Recommendation 5: To help Congress hold HCFA accountable to the public for
the discretion described in Recommendation #3, HCFA should require that each
experiment obtain evaluation data in order to learn quickly from the initiative.

Assessment of experiments is necessary in order to learn and for effective
legislative oversight. FFS Medicare’s current demonstration authority recognizes this
necessity in its requirements for complete, rigorous evaluations of each demonstration
project, but such siudies can be a time-consuming process. The Study Panel believes
FES Medicare needs the capacity to develop valid data more quickly so that
policymakers can make timely decisions about whether to replicate, abandon, or alter
each experiment. The Panel recommends that HCFA require the designers of each
experiment to identify indicators that will allow for prompt, but valid information about
how well each experiment is operating.
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Conclusion

The BBA of 1997 increased Medicare beneficiaries” opportunities to receive
their Medicare benefits through privately run health plans. Because these new choices
will not be appropriate for all beneficiaries, beneficiaries also deserve a viable FFS
option. Yet, managing FFS Medicare represents a significant challenge for the federal
government, and for HCFA in particular. In order to advance the quality of care for
FFS Medicare’s beneficiaries and to assure the taxpayers’ money is well spent, HCFA
must have modern management tools at its disposal. In managing FFS Medicare,
HCTFA should have the capacity to apply new knowledge from research and the private
sector about how best to manage health benefits for older Americans and those with
disabilities, especially as the number of beneficiaries living with chronic conditions
continues to grow. The changes needed to bring about this capacity will require strong
leadership and bipartisan cbnsensus among our elected officials. In order to prepare
HCFA for the next generation of beneficiaries, we need to develop that consensus
today.

M. Chairman, I thank you for the opportunity to present our work this morning.
‘We are happy to answer any questions you or the other members of the Committee may
have.
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Chairman THOMAS. Thank you, Dr. Ginsburg.
Ms. Lewin.

STATEMENT OF MARION E. LEWIN, M.A., STUDY DIRECTOR,
COMMITTEE ON CHOICE AND MANAGED CARE, INSTITUTE
OF MEDICINE

Ms. LEWIN. Mr. Chairman, Mr. Stark, and members of the com-
mittee, I'm very pleased to be here today, on behalf of the IOM
Committee on Choice and Managed Care, and my remarks are
based on their report. The list of the members of that committee
and their recommendations are attached to the testimony.

Before I provide my few comments on this very important topic
of today’s discussion, I want to provide some important clarifying
information. One is that the report that we did came out in August
1996, before the passage of the Balanced Budget Act of 1997. Sec-
ond, the committee was mandated to look primarily at how to make
the Medicare Choice system more accountable, and to improve in-
formed purchasing by and on behalf of beneficiaries. It was not
given a specific mandate to look at the organization of HCFA, but
clearly as we went through our work, the organization of HCFA
and the role of HCFA did become an important topic. But only one
of the study’s seven recommendations pertains to HCFA, and re-
garding that recommendation the committee made the following
points.

It said that, if we want to make the Medicare market more ac-
countable, trustworthy, and assuring for Medicare beneficiaries,
there were some concerns about HCFA; that administration of a
market-oriented multiple choice program and the management of
the traditional Medicare program involved very different corporate
culture and missions; that the two functions require different types
of management, staff expertise, orientation, and knowledge. And
the committee spoke to the benefit of HCFA recruiting staff and
senior managers with extensive experience in managing the var-
ious aspects of multiple choice in the private sector. Then also that
a flexible response mode to changing conditions and opportunities
is required for the effective management of a multiple choice mar-
ket in order to provide the best options for beneficiaries. Such re-
sponsiveness may be hard to achieve with the regulatory con-
straints of HCFA.

As part of its recommendation, the committee suggested an enti-
ty for study, which we call the Medicare Market Board, which has
taken on a life of its own. As the committee was envisioning this
Medicare Market Board, they looked at a model at something like
the Federal Reserve Board. The committee didn’t investigate it fur-
ther. We didn’t have specific experts on the committee on public
administration and organizational management. But they felt that
a Medicare Market Board should have the stature, leadership and
resources to hold plans accountable, and to be a dispassionate de-
veloper of the rules of the game.

Since the publication of our report, I think the committee be-
lieves and the committee is now doing some continuing activities,
that HCFA has made some impressive strides to more capably and
effectively administer this complex and challenging world of choice.
The committee is especially heartened by HCFA’s new center for
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beneficiary services because they are undertaking or implementing
many of the other recommendations we made in the report, and is
also applauding the establishment of the Center for Health Plans
and Providers, which does include many, if not all of the elements
and responsibilities that we have envisioned under the Medicare
Market Board.

I think that the major difference is that as some of the other wit-
nesses have said, that the committee felt that there really needs
to be a fire wall between the choice plans and the fee-for-service.
Even on our committee, we had representatives from the fee-for-
service world and representatives from the new managed care
world. There was a tension. The people from the managed care
world really didn’t want fee-for-service to succeed. They didn’t real-
ly want it to be improved because it would compete with them.

So I think there is a feeling that if in a large self insurance plan,
which you could really think of as Medicare, you do need a fire wall
between people who are managing and administering the competi-
tive choice plan and the ones that are managing the fee-for-service.

As part of our committee’s work, we heard a lot of testimony
from model purchasers, the people that we feel are doing it right,
that are the leaders in this arena. I do want to share with you that
certain themes and cautions from these purchasers, from these
plans, from these States, from these organizations, were heard
again and again, both in the commission papers and in our hear-
ings. That is, that doing it right requires a real commitment of
staff, talent, time, technology, and resources in order for these kind
of strategies to have a real payoff. It can not be done on the cheap.
I think the lack of resources is a real detriment and a problem for
HCFA as it has been given these major, major new responsibilities.

Why don’t I end here so that we can allow time for discussion.
Thank you.

[The prepared statement follows:]
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Testimony of Marion Ein Lewin 1
January 29, 1998

On behalf of the Insutute of Medicine’s Committee on Choice and Managed Care, I am pleased
1o be here today to participate in an important and timely hearing on ~Preparing the Health Care
Financing Administration (HCFA) for the 21st Century.” My testimony is based on the findings
and recommendations of a 1996 report that the IOM Committee issued on Improving the
Medicare Market: Adding Choice and Protections. The list of members who served on the
Committee and developed the recommendations is attached to my testimony.

Before I provide specitic comments on the topic of today s discussion. [ want to provide some
claritfyving background information. As mentioned previously, the report on which these remarks
are based was issued in August. 1996, before the passage of the Balanced Budget Act of 1997
and a major reorganization of HCFA . The major focus and purpose of the IOM report was not
to look at the mission and organization of HCFA. but to provide guidance to policy makers and
decision makers on ensuring public accountability. promoting informed purchasing. and
installing the necessary protections to help Medicare beneficiaries operate effectively, safely. and
confidently in a new environment of greater health plan choice and managed care. Only one of
the study’s seven recommendations pertains to HCFA. The bulk of the recommendations relate
to: how the government should evaluate and approve health plans; what role the traditional
Medicare program should play: how to help the elderly understand and fairlv compare their
options: and. how to develop the necessary guidelines regarding enrollment. marketing, and
grievance procedures.

The [OM was asked to conduct this study by a number of private foundations in the aftermath of
proposals in the 104th Congress to restructure the Medicare program. I served as the study
director for this effort.

Regarding HCFA. the Committee expressed a number of concerns as part of their deliberations
on how to make the Medicare market more accountable. trustworthy. and assuring for Medicare
beneficiaries. Among the concerns were the following:

e Administration of a market-oriented. multiple choice program and the management of the
traditional Medicare program involve very different missions and orientations.

Managing these two programs — one a stable traditional public indemnity insurance
program, the other a purchaser. customer-oriented program — requires very different
organizational structures.

e The two functions require different types of management, staff expertise. orientation. and
knowledge. The committee spoke to the benefit of HCFA recruiting staff and senior
managers with extensive experience in managing various aspects of multiple choice in the
private sector.

e A faster. more flexible response mode to changing conditions and opportunities is required
for the effective management of a multiple choice market in order to provide the best options
for beneficiaries. Such responsiveness may be hard to achieve with the regulatory constraints
of HCFA.
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* The committee believed strongly that strengthened leadership and new responsibilities for
managing the choice paradigm had to be supported by adequate organizational. financial. and
stafting resources.

As part of'its recommendations, the IOM Committee suggested that a study be commissioned to
assess the pros and cons of establishing, either within or independent of HCFA. an entity along
the lines of a Medicare Market Board. Such a board would have the stature. leadership and
resources to hold plans accountable; to develop standards of competition based on quality and
performance to: collect and publish essential data; develop and implement an effective and
responsive beneficiary information structure; continually review issues related to benefits.
quality. and fair payment to health plans: and. be responsible for the ongoing evaluation and
improvement of the multiple choice market for Medicare beneficiaries.

Since the publication of the report, HCFA has made impressive strides to more capably and
effectively administer the complex and challenging world of choice, managed care, and multiple
services delivery arrangements. HCFA has established the Center for Health Plans and Providers
with many of the elements and responsibilities that the Committee envisioned for the Medicare
Market Board. HCFA's new Center for Beneficiary Services has set an ambitious agenda for
trying to expand consumer choice and informed purchasing by focusing on critical information
needs and looking at beneficiaries as their primary customers. The Agency also is taking
important strides in establishing on-line help for beneficiaries to assist them in the ability to
compare health plan offerings on the basis of benefits. costs, and quality in a way that is
meaningtul and understandable.

According to what the committee envisioned in its report. the above are substantial steps in the
right direction. Nevertheless, HCFA still has a daunting, if not an overwhelming agenda to
fulfill in responding to the mandates ot the Balanced Budget Act (BBA). The BBA contains a
number of requirements to improve the information available to beneficiaries, to standardize
some of the enrollment activities. and to gradually move Medicare to an open enrollment model.
During its work. the committee commissioned a number of papers and solicited expert testimony
from major purchasers in the public and private sector to gamner their experience and lessons
learned about developing and implementing strategies for promoting informed and accountable
health plan choice by beneficiaries. The committee heard certain themes and cautions again and
again: Doing it “right” requires a real commitment of staff. talent. time, technology, and
resources in order for these strategies to have a real payoff. It cannot be done on the cheap.

As it undertakes its formidable short- and long-term agenda, another major challenge for HCFA
will be to deal fairly and progressively with the new world of health plan choice in the face of a
30-year investment and understandable attachment to traditional Medicare. During our [OM
study there was some concern expressed over the inherent ability of an Agency with a long-term
investment in one program to at the same time have the responsibility of developing a framework
and infrastructure to compete against it.
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To update vou on the [OM Committee’s work, we will be conducting a major workshop in early
March on “Developing an Information [nfrastructure for Medicare Beneficiaries in an
Environment of Choice.™ In planning this workshop. HCFA has been especially helptul in
sharing with us the issues that they believe are most relevant and important to their current work
in implementing the requirements of the BBA, Much of the workshop's agenda will be devoted

to these themes and issues.

Thank you for giving us this opportunity to testify. I would be happy to answer any questions.
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Excerpted from Improving the Medicare Market: Adding Choice and Protections
©1996, National Academy Press

Findings and Recommendations

RECOMMENDATION 1

All Medicare choices’ that meet the standard conditions of participation and that are available
in a local market should be offered to Medicare beneficiaries to increase the likelihood that
beneficiaries can find a plan of value. Traditional Medicare should be maintained as an
option and as an acceptable “safe harbor” for beneficiaries, especially those who are physically
or mentally frail.

Number and Type of Health Plans to Be Offered

Findings

Medicare beneficiaries are currently offered traditionali Medicare, Medigap policies, and, in
many areas of the country, a growing number of alternative health plans. New initiatives in Medicare
and proposed reforms of the Medicare program would broaden the number and range of alternative
health plans offered.

For most Medicare beneficiaries the range of options and the responsibility for choosing
among those options are likely to be significantly greater than those currently available to a large
percentage of the working population. Unlike private employers, which have the power to limit the
number and types of plans offered, current Medicare practice and proposed reforms would allow any
plan that meets specified conditions of participation to sell coverage to Medicare beneficiaries.

Although the committee was cautioned that a large number of choices may increase the
confusion for Medicare beneficiaries, it may also increase the ability of Medicare beneficiaries to find
a plan that they like, for example, a plan that includes their chosen doctor, that offers valued
additional coverage, or that provides convenient access to services. The fear of not being able to
continue to see a chosen caregiver has been shown to be a major reason why elderly individuals are
reluctant to move into managed care arrangements. Competition among a larger number of health
plans will likely produce more innovation on the part of health plans to find ways to be more
responsive to the wants and needs of beneficiaries.

The committee also was concerned that limiting the numbers of plans, beyond requiring them

' For the purpose of this chapter, the term Medicare choices is an umbrella term for traditional
Medicare, Medigap insurance, and alternative health plans (including managed care).
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to meet benchmark® conditions of participation, would raise policy and political issues, given the size
of the Medicare program and the proportion of total U.S. health care revenues that it represents.
Setting limits would have a vast impact on competitors and the market as a whole.

Subrecommendations

The committee recommends that all Medicare choices that meet the benchmark conditions of
participation be offered to beneficiaries. Conditions of participation should be carefully constructed to
bear the burden of assuring informed choice by beneficiaries and accountability by health plans for
access to quality systems of care. All Medicare choices should have to meet common conditions of
participation.

This policy may resuit in the marketing of plans with limited appeal and small numbers of
Medicare beneficiary enrollees over time. The committee recommends that these kinds of plans be
tracked over time and evaluated for their potential impacts on risk selection® and administrative costs
and the extent to which they cause confusion among beneficiaries.

The Traditional Medicare Program

Findings

Given how little is known about ensuring informed choice and helding heaith plans
accountable for providing quality care to Medicare beneficiaries and given the consequent risks for the
beneficiaries, the committee believes that traditional Medicare must remain an option and a safe
harbor for beneficiaries.* This option should be at least as good as the existing Medicare program in
terms of benefits, beneficiary cost-sharing, choice of providers, geographic access, and other factors.

The committee believes that maintaining traditional Medicare as a choice is critical for
allowing large numbers and a wide range of plans to be offered to Medicare beneficiaries. Without
the ability to retain the traditional Medicare program as an option and safe harbor, particularly for
beneficianies who are physicaily and mentally frail, the committee would not recommend widening the
Medicare marketplace to the extent that is advocated in this report.

The committee is aware that traditional indemnity plans are becoming a relic for the market
under age 65; many fee-for-service plans have been discontinued because of their high premiums, their
noncompetitive benefits, and adverse risk selection. Within this environment, special chailenges exist
for the future viability of the traditional Medicare program. Constraints on Medicare spending are
adding new urgency to managing the costs of care delivered in the traditional Medicare program.
Maintaining traditional Medicare as an option is likely to be difficuit and could require additional
costs to government.

The committee was not able, within the time frame and scope of its task, to make the difficult
estimates of these potential costs to government or their wider social implications. The committee is
mindful, however, of efforts by the National Academy of Social Insurance, the Prospective Payment

2

* Benchmark is defined as a floor, with the expectation that participating plans would exceed this
level.

* As in other sections of the report, the committee understands the inadequacy and limitations of
current risk adjustment methods and recommends that further rescarch be supported in this critical
area. In the meantime, however, practical requirements necessitate that available techniques be used
to make best-judgment decisions.

* The committee defines safe harbor as a program that is financially stable and that remains an
option for the foreseeable future.
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Assessment Commission (ProPAC), PPRC, and others to explore ways in which Medicare's fee-for-
service program can be shaped in the future to make it more efficient and to improve its management
and delivery of care.

Subrecommendations

In the framework of the findings presented above, the committee recommends that HCFA,
under its demonstration authorities, accelerate its efforts to identify private-sector purchasing and
management techniques that can be adopted appropriately for use by the traditional Medicare program
as an alternative to price reductions and, when possible, to offer additional benefits to maintain the
program's vaiue. HCFA's current development of "centers of excellence” for high-technology
procedures seems an example of such an adaptation.

As indicated elsewhere, it is also critical that risk selection measurement and adjustment
technologies be improved for use by traditional Medicare and health plans. As improved technology
for measuring risk selection is developed, HCFA should study the traditional Medicare program's risk
pool reiative to those of other health plans and assess whether program funding fairly reflects
Medicare's risk profile to enable it to offer a product of competitive value to beneficiaries. The
federal govemment should also study and pilot test ways to pay health plans more fairly for
chronically ill beneficiaries to encourage health plans to invest in and market to those beneficiaries.

Risk Selection

Findings

It was beyond the scope of the present study to address problems of risk selection among the
multiple Medicare choices and to recommend steps to correct for those problems. During its
deliberations, however, the committee found that mechanisms to prevent or correct for risk selection
are critical to the ultimate success of any system offering multiple health plan choices and that the
existing Medicare AAPCC cannot be relied on to achieve success in this area.

The number and range of health plan choices being proposed for Medicare beneficiaries and
variations in benefits, premiums, and marketing are likely to greatly increase the potential for risk
selection among those offering the various Medicare choices. Since risk selection can seriously
undermine the viabilities of the traditional Medicare program and individual plans, it is important that
this problem be addressed and controlled.

Ultimately, the committee is concerned about incentives and the capability of physicians with
a direct financial interest in a plan to recruit (or avoid) subscribers on the basis of whether that
individual is a high- or low-level user of heaith services.

RECOMMENDATION 2
Enrollment and disenroliment guidelines, appeals and grievance procedures, and marketing
rules should reflect Medicare beneficiaries' vulnerability and lack of understanding of
traditional Medicare and Medigap insurance and their current lack of trust in important aspects
of alternative health plans.
Beneficiary Enroliment and Disenrvilment
Findings
The committee found that numerous factors make it critical to facilitate the Medicare

enrollment and disenrollment process in an environment of market competition and broader choice:

. Medicare beneficiaries are apprehensive about managed care, the concept of risk, the choice
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process, and lock-in provisions that would prevent beneficiaries from leaving a plan with
which they become dissatisfied after enrollment.

. Many Medicare beneficiaries are poorly informed about traditional health insurance in general
and are even more poorly informed about their Medicare choices and the choice process. A
considerable amount of beneficiary dissatisfaction, especially among those beneficiaries who
are new to managed care, appears to be related to misunderstandings of the basic structure,
payment and care practices, and the choice process.

. Some beneficiaries unknowingly lose their Medigap insurance coverage or face a premium
increase if they join a managed care plan and later return to Medicare.
. Managed care uses practice protocols and definitions of what constitutes medical necessity and

appropriate care that vary from those used by the traditional Medicare program. These
differences can result in various types and levels of service for specific illnesses and

conditions. It is often difficult for beneficiaries to understand these protocols and their
implications for the specific services offered by various plans before enroiling in a plan.

. Many Medicare beneficiaries are disadvantaged in the choice process by physical or mental
frailty or by poor vision or hearing.
. Some Medicare beneficiaries who receive their care from HMOs now must enroll in and

disenroil from plans as they move between summer and winter residences. The portability of
a managed care plan may be further hindered by annual open enrollment policies and lock-in

provisions.

. Beneficiaries can be negatively affected by heaith plan changes beyond their control, such as
when their provider ceases to contract with the plan.

. Beneficiaries who make misinformed choices can be hurt financially or clinically, or both.

The committec is most concerned with minimizing adverse clinical outcomes, but would err
on the side of greater leniency in allowing beneficiaries to leave a plan with which they are
dissatisfied.

Subrecommendations

Given the findings presented above, the committee recommends a transition period of 2 years
from the time that legislation is implemented during which the federal government would continue the
current option of permitting monthly changes of enroilment by Medicare beneficiaries. After this
transition period, enrollecs should be locked into the pian that they have selected for 1 year, with the
following exceptions. All enrollees wiil have 90 days from the time of enroilment in a health plan to
disenroll and enroll in traditional Medicare, and newly entitled beneficiaries and beneficiaries who
have never before chosen a health plan (i.c., those who have been enrolled in the traditional Medicare
program) should have the prerogative of changing plans or rejoining the traditional Medicare program
within 90 days. There is a prevailing sentiment among committeec members that the federal
government should set limits on the number of times that new health plans' members can change
plans. Beneficiaries should be allowed to retum to their previous Medigap policy with no additional
premium costs and with no restrictions placed on preexisting conditions if they disenroll from a health
plan within 90 days and return to the traditional Medicare program.

The committee would like to see the federal government encourage plans to offer adequate
out-of-area coverage for their enrollees who reside out of the plan's service area for more than 3
months. This can be achieved through interplan reciprocity or point-of-service options.

Grievance and Appeals Procedures
Findings

The current Medicare appeals process has been shown to be slow and not adequately
advertised by HCFA or health plans. Furthermore, the current appeals process is tailored more to
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reviewing whether a service should be reimbursed by Medicare or a health plan and less on the
important issue of whether a needed service was denied.

In a competitive environment, to attain better risk selection, health plans have the incentive to
encourage heaithier people to enroll in the plan and to discourage from enroilment those who need
more services. This could prompt plans to be less responsive to the grievances of sicker Medicare
enrollees.

Subrecommendations

The committee recommends that the existing appeals process be strengthened, streamlined, and
better publicized.

Furthermore, the committee recommends that the federal government make available an
expedited review and resolution process for Medicare choices (by an agency independent of the health
plan and the traditional Medicare program) to review emergency conditions, such as the following: (1)
when a situation is life-threatening, (2) when the time involved to review the appeal under the usual
process would result in a loss of function or a significant worsening of a condition or would render
the treatment ineffective, or (3) when advanced directives or end-of-life preferences are involved.

The federal government should carry out this expedited review through an independent private
nonprofit agency in each area of the country. The agency should review any negative findings with
the health plan involved and report to the federal government any recommended changes to improve
the plan’s performance. The cost of this independent, expedited review process should be covered by
the Informed Choice Fund. The federal government should be able to assess the costs of these
reviews on the health plans when the number of such reviews and negative findings becomes
excessive.

Health Plan, Medigap Insurance, and Traditional
Medicare Marketing Practices

Findings

Past experience with Medigap policy sales has demonstrated the potential for widespread abuse.
Federal and state regulatory mechanisms have been put into place to deal with these abuses.
However, greater incentives for abuse exist with the sale of alternative health plans. The commission
on a single sale can be a significant portion of an ageat's compensation.

Health insurance is also complex, and it is difficult for beneficiaries to compare the benefits
offered by competing health plans. It will likely remain so for most Medicare consumers. Many
Medicare beneficiaries are particularly vulnerable in their need and desire for adequate health care
coverage and have been found to have low levels of understanding of Medicare choices.

All of these factors that make elderly beneficiaries especially susceptible to improper
marketing practices are underscored by the fact that elderly people have a preference for and rely on
one-to-one interactions as a way of leaming about their health plan options.

Subrecommendations

To promote comparable levels of accountability, the committee recommends that serious
consideration be given to having a new entity approve in advance the public information and
marketing materials used by health plans and by the traditional Medicare program. Additionally, the
federal government should work with state governments to oversee the marketing of Medigap policies
to individuals in the framework of the new requirement for a single open season and conditions of
participation.

The committee recommends that the agents and marketers of health plans and Medigap
policies be required to inform Medicare bencficiaries up front of their commission for the sale of the
policy. Unsolicited door-to-door marketing and outbound telephone marketing should be prohibited.
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Rigorous marketing rules of conduct should be required to protect beneficiaries. For example,

. lock-in requirements should be made more lenient for beneficiaries who enroll via door-to-
door or telephone marketing,

. retroactive disenroliment should be permitted if enrollment takes place as a result of
misleading marketing, and

. compensation to marketing agents should be tied to retention of the enrollee in the health plan,
and

. retention rates should be reported to potential enrollees by the health plan and by agents.

The committee recommends that the federal government define the basic requirements of any
marketing presentation by a health plan or Medigap insurance provider, including such items as
providing a copy of a brochure or pamphlet that clearly compared standard health plans, a description
of the lock-in provision and a discussion of the availability of the beneficiaries' providers under the
plan, and marketing materials in the primary language of the buyer. The federal government should
also collaborate with states to ensure consistency in these requirements and should be able to
effectively sanction health plans and Medigap insurance providers that break the marketing rules.

RECOMMENDATION 3

The committee recommends that special and major efforts be directed to building the needed
consumer-oriented information infrastructure for Medicare beneficiaries. This resource should
be developed at the national, state, and local levels, with an emphasis on coordination and
partnerships. Information and customer service techniques and protocols developed in the
private sector should be used to guide this effort, and the best technologies currently available
or projected to be available in the near term should be used.

Beneficiary Information Needs for Informed Choice

Findings

Many Medicare beneficiaries do not understand the Medicare choices. Many are fearful of
any change in Medicare and distrust the new choices of health plans. A wide range of unbiased
information about Medicare choices may increase the level of trust. The committee has found that
Medicare beneficiaries want and need standardized, unbiased, clearly understandable information,
including the following:

. how the different Medicare choices actually work;

. the out-of-pocket costs of the various plans;

. the experiences of peopie similar to themselves (e.g., people of the same age, health, sex,
ethnicity and cultural background) seeking care under the various Medicare choices;

. how patients have access to and are treated by their doctors (both primary care and specialist
physicians) under the various options;

. the accessibility of the services that they are likely to need, especially hospital and ancillary
services, as well as the accessibility to cutting-edge care and where it is provided;

. an indication that the information is accurate, timely, reliable, and trustworthy (beneficiaries
are savvy in discerning the quality and inherent biases of the information); and

. how participating physicians are paid.

Some groups of beneficiaries, especially those with chronic conditions, desire more specific
information, such as protocols for treatment or whether a particular prescription drug is provided in
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their Medicare choice.

Medicare beneficiaries appear to be active users of media of all types, older aduits are
particulariy oriented toward one-to-one communications with another individual. Furthermore, the
committee is pleased with the progress being made by private credentialing organizations like NCQA
and the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) to develop data sets
that can be used to certify plans and inform consumers, such as HEDIS.

Subrecommendations

In efforts to communicate the information in the box "Medicare Choices Information for
Beneficiaries” to Medicare beneficiaries, a broad range of mass media and other forms of
communication should be used. Emphasis should be placed on providing beneficiaries with easy
telephone access to individuals who can guide them on the use of the materials providing comparisons
of health plans and who can provide additional clarification and information on plans and providers.
To the degree possible, health plans will be asked to submit information in a format that will allow
beneficiaries or their families to access the information via the Internet.

To establish trust, a private, nonprofit organization should validate and publish summaries of
performance data and make more technical backup data available to beneficiaries and others who have
a reasonable right to know. Beneficiary surveys should be standardized across plans, they shouid be
audited, they should include a representative sample of those who are covered (including by ethnicity),
and they shouid oversample beneficiaries with chronic or disabling conditions. Materials should be
adapted for use by those with special physical limitations, such as poor vision and hearing.

To keep its information as complete and current as possible, this organization should obtain
expert advice from national quality and service accreditation organizations in the continuing
development of data needs, comparative reports, and surveys for the purposes described above.

Medicare Customer Service and Enrollment Center

Findings

There exists a critical need to increase understanding of and trust in the restructured Medicare
program by the public. Medicare beneficiaries and the general public need to be provided with a
broad and objective education about the coverages, costs, and purposes of Medicare and the new
heaith plan choices.

Objective and responsive informatior on all aspects of Medicare choices is also needed to hold
the health system and plans accountable. An increase in the amount of this type of information will
augment Medicare beneficiaries' trust in the Medicare program and the choice process.

The committee finds that the private sector's information and communication technologies for
assembling, cataloging, and making available information on various health plan features to consumers
have advanced well beyond those currently being used to serve Medicare beneficiaries. An example
cited frequently at the symposium and in the commissioned papers is the notion of customer service
centers that allow telephone access to representatives with on-line support. The central availability of
the federal government's access to standard data from participating health plans, the traditional
Medicare program, and Medigap insurance offers an opportunity to use this technology to better
ensure informed choice by beneficiaries and accountability by health plans.

Furthermore, regional and local variations in health plans and health care, coupled with the
strong desire among beneficiaries for one-to-one communication, suggest that additional information
and service activitics be carried out by ombudspersons or agencies at the regional and area levels.
Models for such activities exist in information, counseling, and assistance (ICA) programs, which are
funded primarily by HCFA.
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Subrecommendations

To further these objectives, the committee recommends that the federal government contract
with and oversee a private, nonprofit agency to develop a state-of-the-art Medicare Customer Service
and Enroliment Center that would (1) administer a Medicare customer services answer center; (2)
develop, collect, and distribute open enroliment materials and enroliment data; (3) reconcile enroliment
data and payments to plans, including monthly changes and related transactions; (4) provide an
evaluation component for the purpose of continual improvement and plan feedback; and (5) contract
for regular customer service satisfaction surveys.

The Center would strive to offer Medicare beneficiaries national and regional or local access
to the types of services provided by the benefits departments of the nation's large employers, building
on the regional-area work of organizations such as I[CA programs.

The Center will provide education, counseling, and legal assistance and will process
complaints, grievances, and appeals from plan members through regional and local agents such as ICA
programs. It wiil instail a tracking system to report all complaints, grievances, and appeals, and will
report this information to beneficiaries annually and to health plan chief executive officers monthly.

In carrying out this effort, the Center will take advantage of the most effective and cfficient
methods of electronic communication, including toll-free telephone communication, on-line
communications, town meetings, newsletters, and muitimedia techniques, to provide information about
plans and the process of choice that is as detailed as possible.

The Center's national, regional, and area activities would be funded by the federal government
through the Informed Choice Fund.

Choice Facilitating Organizations

Findings

The committee finds that many independent private organizations that aiready exist or that
might well develop can assist beneficiaries with making informed choices among the options available
through the Medicare program. These facilitating or mediating organizations offer services ranging
from providing objective additional information on plans and choices beyond what the Center offers,
to evaluating plans by additional objective criteria, to prescreening and selecting plans that the
organization’s customers or members might choose, to bargaining for better value from the plans. In
fact, many employers are offering such services to their Medicarc-cligible retirees, making Medicare
HMOs or Medigap policies, or both, available to them during their annual open scasons.

These Choice Facilitating Organizations do raise some concerns. Insurance brokers or other
parties with financial interests may misuse these opportunities to market products rather than provide
objective advice. Also, even well-functioning organizations could divert feedback on the services
offered by a plan from the Center and its regional agents and dilute the effectiveness of the Center's
national reporting. The committec leans toward limiting the establishment of these organizations to
groups that do not have a vested financial interest in the choices that consumers make or, at a
minimum, requiring such organizations to adequately disclose their sources of funding and potentiai
biases that might result from these financial interests.

Subrecommendations

The committee recommends that nothing in law or regulation should inhibit the development
of private organizations whose major purpose is to facilitate choice for Medicare beneficiaries,
including groups that offer preselected panels of health plans. Although the committee believes that
such organizations should be limited to groups that do not have a vested financial interest in the
choices that are made, at a minimum, these organizations should be required to fully disclose their
sources of funding and potential biases that might result from these financial arrangements.

To help make the Choice Facilitating Organizations as useful to beneficiaries as possible, the
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federal government should require heaith plans and the traditional Medicare program to make
available appropriate information to such organizations that have a legitimate interest in that
information, such as the data behind quality or accreditation scores.

The committee advocates that public and private entities experiment with such organizations,
including providing funding from the Informed Choice Fund to those that meet the criteria of
independence and objectivity to augment the work of the Medicare Customer Service and Enrollment
Center. Choice Facilitating Organizations may be particularly useful during the early phase of
Medicare choice development.

The Informed Choice Fund

Findings

The provision of information on Medicare choices to Medicare consumers is in its infancy
stage. Most of the information about quality and performance that has been developed and coliected
has been for large purchasers, pian administrators, or clinicians, not as part of an effort to educate and
inform individual consumers.

Subrecommendations

The committee recommends that an Informed Choice Fund be developed for use by the federal
govermment for the purpose of strengthening the infrastructure used to inform Medicare beneficiaries
of their health plan choices. The Informed Choice Fund would be used to fund the operations of the
Medicare Customer Service and Enrollment Center. Demonstration grants to Choice Facilitating
Organizations could be made from this Fund, as desired by the federal government, after the
operations of the Medicare Customer Service and Enrollment Center are funded.

The Informed Choice Fund would derive its income from a predictable revenue source, such
as a fixed amount from each Medicare beneficiary or a flat amount or a percentage of the monthly
Medicare premiums. One demonstration project might be to allow beneficiaries to designate all or a
portion of their share of these funds to the Choice Facilitating Organization of their choice.

RECOMMENDATION 4

The federal government should require all Medicare choices to be marketed during the same
open season to promote comparability and to enable beneficiaries to adequately assess and
compare the benefits and prices of the various options.

Coordination of Traditional Medicare, Medigap Insurance and Health Plans: Medicare Choices

Findings

Comparing the prices and benefits of the various Medicare choices is difficult at present because
they are not marketed at the same time or under the same ground rules. For example, the beneficiary may
not see the high cost (frequently $1,000 or more) of the traditional Medicare program with Medigap
insurance relative to the cost of a managed care plan. In addition, beneficiaries who leave Medicare and
their Medigap policy for a managed care plan may find that they cannot repurchase their Medigap policy
because of a preexisting condition.

The committee finds that the division of responsibility for enforcing the rules of participation in
and compliance with these programs between state and federal government complicates the process of
informed choice, grievance and complaint resolution, and plan accountability and fragments the offering
of health plans across state lines.
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Subrecommendations

It is within this context that the committee recommends that the selection of Medicare choices be
coordinated. All three types of plans should be offered during open enroilment periods and under the
same conditions of participation.’

The federal government should work with state governments to coordinate the federal requirements
surrounding Medicare choices with existing state regulations for Medigap insurance and private insurance.
The U.S. Congress should consider what policy-making and enforcement activities are most appropriately
and effectively conducted by the federal government and which can be delegated to state governments
to ensure consistency and economy.

Standardized Packaging, Pricing, and Marketing of Benefits

Findings

Through the course of its deliberations, the committee found that although standardized benefits
might simplify the choice process for elderly individuals, standardization is likely to dampen innovation
and responsiveness to a broader range of consumer desires and preferences. However, the committee also
appreciates the advantage for the beneficiary of the current standard benefit categories under Medigap
insurance, which facilitate comparisons of the benefits and costs of different benefit options and
comparisons of different insurers providing the same option. The committee acknowledges that many
employers and private organizations have developed formats that allow the benefits of competing health
plans to be clearly displayed and compared. It would be relatively simple for Medicare to do the same.

Terminology relating to the benefits offered by health plans varies greatly and makes it difficult
to make clear comparisons among health plans. More rescarch is needed on the types of information that
beneficiaries want and need to exercise informed choice and how best to present that information.

Subrecommendations

The committee wants to preserve the general approach taken by the law governing Medigap
insurance without restricting choice to the same cxtent. It believes that health plans should be moved
toward standardized packaging, pricing, and marketing of selected benefit packages to allow beneficiaries
to more casily compare the benefits offered by different plans. The committee recommends all plans be
required to offer and price a basic benefit package (current Medicare Part A and Part B services) and have
the option of offering and pricing two other popular benefit packages defined by the federal government
and included in basic comparisons promuigated by the federal government. These popular benefit
packages should include added benefits shown by market sales and surveys to be of special interest to the
elderly (services such as pharmacy, eye care, and foot care) and ones that are popular given the cost.
Health plans would be free to offer and price benefit packages other than these two that add to the basic
benefit, but these other packages must be clearly identified as nonstandard, must offer substantial
differences from the basic benefit package, and would not be included in the Medicare Customer Service
and Enrollment Center's standard published comparisons. The federal government should commission
the Medicare Customer Service and Enroliment Ceater to develop and use formats that allow beneficiaries
to make casy and clear comparisons of benefits and other information on Medicare choices, drawing on
the best practices used by employers and private and public organizations. The federal government should
also suggest questions that Medicare beneficiaries should ask about nonstandard packages.

To make this process even easier, the federal government should promulgate common terminology
related to benefits. All Medicare choices should use this terminology to describe the benefits of each of
their offerings.

° The Physician Payment Review Commission's 1996 Annual Report to Congress provides a
worthwhile discussion of the pros and cons of annuai versus continuous open enrollment seasons.
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The federal government should coordinate its activities with those of state governments to ensure
consistency between these benefit packages and those of Medigap insurance.

RECOMMENDATION 5

The committee is concerned about the increasing restrictions on physicians (and the potential
conflict of interest of physicians) when they act in their professional role as advocates for their
patients and carry out their contractual responsibilities and receive economic incentives as heaith
plan providers. The committee favors the abolition of payment incentives or other practices that
may motivate providers to evade their ethical responsibility to provide complete information to
their patients about their illness, treatment options, and plan coverages. So-called anticriticism
clauses or gag rules should be prohibited as a condition of plan participation.

Physicians and Professionalism

Findings

The committee recognizes that physicians' advice to beneficiaries is a quintessential part of
ensuring informed choice. Because of the inherently personal nature of the physician-patient relationship
and its special importance to elderly patients, the committee is concerned about the increasing restrictions
on physicians (and the potential conflict of interest of physicians) when they act in their professional role
as advocates for their patients and carry out their contractual responsibilities and receive economic
incentives as health plan providers. The committee is particularly concerned about reported contractual
restrictions (such as anticriticism clauses) on physicians acting in their professional role as a source of
advice to their patients. Physicians must maintain their freedom to talk to their patients with full honesty
about the clinical aspects of their care and treatment options.

Subrecommendations

The committee recommends that neither the Medicare choices' payment incentives nor their
coverage and treatment protocol policies motivate providers to evade their ethical responsibility to provide
patients with complete information about their illness and treatment options (such as referrals to a
specialist), what to the best of the provider's knowledge the patient's plan covers, and which health plans
in the provider's experience provide the broadest range of services to the patient in question.

Competition among Medicare choices is likely to restrict the definitions of ingpproprigte services
by refining the definitions of medical necessity and appropriate services to contain costs amd ecnsurc
quality. The committee finds that it is important for beneficiaries to have access to the umbiased
judgments of their practicing physicians regarding their health needs in the context of plan procedures and
protocols so that they, as patients, can make informed choices and thereby shape this new understanding
of "appropriate.”

Within the scope of its responsibilities, the federal government should identify practices that
inhibit open communication between a provider and a patient in any setting and either prohibit them as
conditions of participation of plans or require the plan to disclose such practices to potential earollees.
The committec recommends that the federal government require pians to disclose to plan enrollices how
physicians get paid, whether they are rewarded for withholding referrals, and any other restrictions
affecting how physicians can inform or treat plan enrollees. Similarly, educational materials should make
clear the incentives in traditional Medicare and Medigap ingurance to provide unnecessary care and the
risks of these incentives.
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RECOMMENDATION 6

The federal government should hold Medicare choices accountable by requiring them to meet
comparable conditions of participation as a Medicare option and by monitoring and reporting on
their compliance with these conditions.

Conditions of Participation for Medicare Choices

Findings

Some private and public employers have administered choice programs for many years and have
developed and are continuing to improve the conditions of participation of health plans for ensuring that
beneficiaries can make informed choices and for ensuring accountability on the part of the health pians.
The very nature of accountability for Medicare health plans suggests that minimum standards should be
established for health plans in areas where beneficiaries cannot reasonably be expected to make informed
choices or where they might be easily confused or misled. This process of informed choice should be
facilitated so that plans compete to exceed those minimum standards.

The committee finds that managed care plans not only pay for the services of providers but that
they also use contractual arrangements to establish incentives for and place controls on providers' services.
Thus, a beneficiary's choice of health plan can affect not only whether services are covered but also how
they are provided. To further the responsiveness of plan management and providers to the special needs
and demands of Medicare beneficiaries, the committee suggests that plans actively and meaningfully
include beneficiaries in their governance and board activities and otherwise integrate the consumer voice
into the plan's management and decision-making structure.

This said, the committee acknowledges that performance and disciosure requirements cannot
compensate for limits on monetary resources for coverage. No amount or type of oversight and regulation
can offset the intrinsic limitations on quality and access that necessarily follow from low levels of funding
by the political process or the inability or unwillingness of beneficiaries to pay additional fees for health
services.

Subrecommendations

The committee recommends that the federal govemment be given the flexibility to adjust the
conditions of participation to take into account the evolution of higher standards and new systems and
structures for ensuring informed choice and public accountability of Medicare choices.

Quality Assurance and Qutcomes

Findings

The availability of Medicare choices introduces a potential for competition among plans on the
basis of improvements in quality of care. To capitalize on this potential, the quality of service provided
by health plans must be measurable and must be communicated to beneficiaries in a way that is relevant
to them so that quality can be taken into account and so that a beneficiary can make an informed choice.
Choice in health care, as in any environment, also introduces incentives to restrict the provision of or
payment for services to remain competitive. This can produce effective and needed economics by
reducing inappropriate or noncovered services. It may also, however, reduce the amount of appropriate
care provided. Quality measures, monitoring, and meaningful ways of disclosing and communicating
findings arc nceded so that the federal government and beneficiaries can hold plans accountabie for
reaching an appropriate balance between restricting inappropriate care and providing appropriate care.

The committee finds that quality measurement and communication are still in the early stages of
development, especially quality measurements based on outcomes. Important initial efforts are under way
by private credentialing agencies, such as NCQA's HEDIS, JCAHO, the Foundation for Accountability,
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BOX 3-2
Conditions of Participation

The committee recommends that all Medicare choices meet the foi-
lowing minimum standards:

¢ participate in the annuai open season and sell policies to Medicare
beneficiaries during that open season or on certain other occasions, such
as when a beneficiary first becomes eligible;

» offer open enroliment, guaranteed renewal, and no clauses pre-
cluding enroilment because of a preexisting condition for newly eligible
beneficiaries and for beneficiaries changing plans;

« offer Part A and B benefits (except for Medigap policies) and meet
other Medicare benefits requirements;

+ provide information specified by the federal government to ensure
informed choice by beneficiaries;

* meet quality certification requirements comparabie to those aiready
in use and in deveiopment by recognized national private accrediting
entities and require appropriate progress and improvement against such
standards over time;

e have resources, including appropriate mixes of specialists and re-
ferral resources, to provide benefits throughout service areas to a rea-
sonable degree defined by the federal government so as not to divide
metropolitan areas or counties except when naturai barriers or other con-
ditions divide service areas;

+ provide a user-friendly, well-communicated, and responsive ap-
peals and grievance process and aliow retroactive disenroliment of ben-
eficiaries who are determined by a fair and appropriate process to have
misunderstocod tha implications of their choice and who have suftered
serious financial or other consequencss;

+ meet fair marketing standards;

* meet specified fiscal solvency and financial disclosure require-
ments, allow compliance audits of financial and quality assurance opera-
tions, agree to use federal government-promuigated terms for describing
coverages, and agree to accept enrollees without prejudice in all circum-
stances and particularly when the beneficiary has been enrolled in a plan
that has gone out of business or become insolvent within the prior 60
days;

* not discourage providers from advising patients regarding their
treatment options and plan coverages;

« provide such data to the federal government as required for it to
test the plan’'s performance and compliance; and

« provide such information as it may require to the Medicare Custom-
er Service and Enroliment Center.

|




106

and others, to develop reporting systems and measures of health plan quality. These efforts, however,
reduce but do not eliminate the risk of poor quality.

Subrecommendations

To best ensure quality, all Medicare choices should be subjected to comparable state-of-the-art
standards and monitoring for quality. The federal government should use the best of the currently
available technology to set standards and monitor the quality of health plans. When the standards and
processes of private credentialing agencies meet or exceed those of the federal government, private
organizations should be used to reduce duplication in the market. The federal government might well
foster competition and innovation among private credentialing agencies for different aspects of this
function.

Communication with beneficiaries about the quality of a health plan and traditional Medicare plans
should be done by the Medicare Customer Service and Enrollment Center by using the latest information
available from credentialing processes and the latest techniques for communicating plan performance. In
this vein the federal govemnment should give priority to research and demonstrations on communicating
quality performance information to beneficiaries.

The committee recommends the development of common definitions for reporting quality for use
by individual plans and for auditing plans against their own published reports to the federal government.

Managed Care and Underserved Populations

Findings

The committee is concerned about ensuring access to health plans and their services for all
beneficiaries, including those in vulnerable populations and underserved areas. Although the average
Medicare beneficiary has been shown to have good access to care, certain groups who have been
identified as vuinerable in traditional Medicare may be at risk for access problems in Medicare managed
care. These groups have been identified by PPRC to include African-American beneficiaries and those
who live in Health Professional Shortage Areas or urban and rural poverty areas. Evidence indicates that
managed care arrang ts have been slow to include underserved populations, especially those in rural
areas (Institute of Medicine, 1996).

At the workshop and through the commissioned papers the committee was made aware of the
special value that elderly individuals piace on having easy access to their physicians, and the importance
that they place on being treated by their providers in a respectful and a socially and culturaily sensitive
way. The committee heard again and again that elderty individuals place key importance on their ability
to have access to "their" traditional providers with whom they have developed a personal relationship.

The importance of considering the effect of personal and cultural factors on access is heightened
by the changing demographics of the U.S. population. The committee heard that certain Medicare
beneficiaries (particularly low-income and minority groups) may be at significantly higher risk of not
being able to continue to be seen by their traditional network of providers in an environment of managed
care. Because of the lower socioeconomic status of many individuals who are members of minority
groups, a managed care plan may be the only delivery option that is affordable.

As managed care plans continue to develop they will have an increased responsibility to improve
access for underserved populations. The committee belicves that health plans should be held responsibie
for serving their entire service area without compromising access or quality of carc. The committes found
that some providers who have served their communities for many years or who are part of essential
community provider networks, have not obtained the dentials required by some managed care
organizations either because of institutional racism or common practice within their specialty to forego
board certification. It is important that health plans develop several measures of clinical competence that
are sensitive, valid, and reliable in their ability to assess clinical competence through both outcome and
process indicators. The committee heard testimony that managed care plans often do not disclose their
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credentialing standards and policies. At the very least, such disclosure should be required. The committee
lauds the efforts under way in HCFA, PPRC, a number of health foundations and other groups to track
and address key issues that could arise in monitoring access to care under a restructured Medicare
program.

Subrecommenddtions

Broad access for Medicare beneficiaries is key. The committee recommends that the federal
govemment ensure that there is adequate access and choice of plans for individuals in ail socioeconomic,
cultural, and language groups and for underserved areas and populations. Elderly beneficiaries particularly
value care that is respectful, personalized, and culturally sensitive. When warranted and documented (i.e.,
when access is demonstrably inadequate), the federal government should require the plans in an area to
improve their contracting with community-based providers who meet quality-of-care standards as a
condition of participation.

RECOMMENDATION 7

Serious consideration should be given and a study should be commissioned for establishing a new
function along the lines of a Medicare Market Board, Commission, or Council to administer the
Medicare choices process and hold all Medicare choices accountable. The proposed entity would
include an advisory committee composed of key stakeholders, including purchasers, providers, and
consumers.

Medicare Market Board and HCFA

Findings

Bearing in mind the recommendations that the committee has made regarding ensuring public
accountability and informed purchasing for beneficiaries in an environment of choice, the committee had
a number of concerns as it relates to the choice management capabilities of HCFA, as it is currently
structured, to effectively manage Medicare choices. The committee spent considerable time discussing
the challenges and complexities of effectively managing two very different and potentially competing
programs. For example:

. The administration of the muitiple choice program and the management of the traditional
Medicare programs involve very different missions and orientations.
. The two functions require different types of management, staff expertise, backgrounds, and

knowledge. The committee is concerned that staff and senior managers with extensive experience
in managing various aspects of multiple choice in the private sector be recruited and employed
for this effort.

. The functions call for different organizational and corporate cultures, one operating a stable
traditional public indemnity insurance program and the other a purchaser- and customer-oriented
program that is required to be responsive to a diverse group of private programs in a rapidly
changing and dynamic marketplace.

. A faster response to changing market conditions and opportunities is required for the effective
management of competing plans to provide the best options for beneficiaries. Such
responsiveness may be hard to achieve with the regulatory constraints of HCFA.

. The committee believes that these strengthened and new respoasibilities for managing the choice
of plans must be supported by adequate organizational, financial, and staffing resources, which
are needed to effectively and efficiently accomplish the mission described here.
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Subrecommendations

The committee believes that these growing choice management functions would benefit from an
organizational identity with the stature to facilitate recruitment of the needed leadership and staff and to
build public trust. For that reason the committee recommends that serious consideration be given to
establishing a new function along the lines of a Medicare Market Board, Commission, or Council that
would include an advisory committee with key stakeholders (i.e., purchasers, providers, and consumers).

The committee was not able to research adequately the question of where this function should be
located in government. The committee is aware of current initiatives to simplify and streamline
government regulations as well as the efforts being made by HCFA to address some of the committee's
concerns. The committee's discussions included the option of incorporating the new Medicare Market
Board entity within HCFA, but with dedicated manag t and r ; establishing a Federal Reserve
Board type of agency that has greater flexibility in rule making; establishing a PPRC- or ProPAC-type
entity reporting to the Congress; as well as other possibilities.

With that in mind and given the potential impact of the proposed new entity on the heaith care
economy and the well-being of 37 million beneficiaries, the committee recommends that the U.S.
Congress commission a study on what functions should be included in any new entity and what functions
should stay with the present organizational structure, the roles and experience of federal agencies with a
comparable mix of functions, the rationale for their structure, their organizational placement (inciuding
their relationship to the U.S. Congress and the executive branch) to better assess the advantages and
potential shortcomings of moving in this direction.

In recommending the consideration of a new function such as a Medicare Market Board, the
committee was cognizant of the fact that even a new entity will be limited or circumscribed by the
realities of the political and fiscal environments in which it must operate and be accountable.

The committee envisions any proposed entity to have general responsibilities in the following

areas:

* Data collection, data publication, er education, and supp
Contract with a Customer Service and Enrollment Center for these functions and augment the
Center's services by using Choice Facilitating Organizations.

» Health plan standards
Consult experts and conduct research and demonstrations to refine the conditions of participation
by health plans on an ongoing basis to reflect the service and quality that the government expects
for Medicare beneficiaries, regardiess of the plan that they choose. The conditions would be set
on a national basis and would be able and subject to an | evaluation of compliance.
To the greatest extent possible they would be consistent with standards used by the private sector
to minimize duplication.

Invoke specific sanctions in the event that the standards of a plan fall below the set standards.

* Benefits, quality, and fair payment to heaith plans
Continually review clinical developments and services pertaining to what constitutes quality or
appropriate care and refine the definitions of benefits under Medicare Part A and Part B.

Review developments in the health insurance marketplace and refine the standard benefit
description, pricing, and marketing requirements.

Review risk selection in the traditional Medicare program and health plans and develop
procedures or recommendations to the U.S. Congress for controlling or adjusting for adverse and
favorable selection.
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* FEvaluation and improvement of multiple choice in Medicare
Review the workings of the multiple choice market for Medicare beneficiaries and report to the
U.S. Congress on the extent to which beneficiaries are able to make informed choices, the extent
to which government and beneficiaries are succeeding in holding plans accountable for ensuring
quality of care and containing costs, and ways to improve the system's performance.

Review traditional Medicare and health plan costs and performance to determine whether the
amount and form of the federal government's contribution to costs (¢.g., premium payment) yields
the government and its beneficiaries both containment of costs and assurance of quality.

Report and recommend changes to the U.S. Congress to better hold plans accountable to these
ends.

In conducting each of its responsibilities, it would adhere to rigorous conflict-of-interest standards.
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Chairman THoMAS. Thank you very much, Ms. Lewin. I under-
stand that your study and book came out prior to the BBA being
passed, but HCFA reorganized itself prior to the BBA passing as
well. I read with note on page 107 of your book, and you indicated
in your testimony, that the “administration of multiple choice pro-
grams and the management of the traditional Medicare programs
evolved very different missions and orientations.” But in your testi-
mony, you indicated that you believe HCFA has made impressive
strides to deal with this.

Was the reorganization of HCFA, notwithstanding it occurred
prior to the BBA, the direction that you think they should be
going? Or should it be more in the direction of I think probably to
use Butler’s position as a kind of a guidepost, that in fact bringing
the two together, the fee-for-service and managed care, may not be
the right direction. You indicated they clearly deal with things dif-
ferently. Where are you on the fire wall? I don’t think you con-
tradict yourself, but I am a little concerned about your praise of
HCFA and the point you made in the book.

Ms. LEWIN. Okay. Let me try to clarify that. First of all, in terms
of HCFA’s reorganization, we do feel that the Center for Bene-
ficiary Services is certainly a step in the right direction. Our other
recommendations about how to develop an infrastructure for infor-
mation for Medicare beneficiaries and what is needed, many of
these are now the priorities for the Center for Beneficiary Services,
whether they can truly implement that ambitious agenda with lim-
ited resources of course——

Chairman THOMAS. But we were very concerned about that. We
are going to monitor the resources. But that is more of an informa-
tional, relational. I am concerned about the structural change of in
essence taking the whole managed care program that was outside
the house or maybe in the garage, and bringing it, integrating it
into the overall structure. Not the end work product of some areas
that are beginning to understand belatedly the beneficiary is a cus-
tomer and they need information.

Ms. LEWIN. Well, let me just say that the Medicare Market
Board, we were clear that we felt that there should be a dis-
passionate group that would set the rules for the game for both
managed care and fee-for-service. Then the second level is how you
actually contract with plans. We felt that it even could be under
the Medicare Market Board, but at some level, there had to be a
fire wall between the people who administer the one part of Medi-
care and the other. The committee stopped short in terms of mak-
ing a final recommendation, because we really didn’t feel that we
had the expertise and the time, this was a very short-term report,
to actually develop the details of how that should be done.

There is a potential of a Medicare Market Board building some
kind of a fire wall even in one organization. I mean it certainly has
been done. But we are not able to supply the details.

Chairman THOMAS. Stuart, obviously your approach is that with
your number of analogies, that you really shouldn’t be doing two
in the same shop. What is your assessment of the reorganization
that IiIlCFA carried out, a help or hindrance to moving in the direc-
tion that——
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Mr. BUTLER. Well, as Marion Lewin pointed out, some of the
functions that would have to be under some kind of marketing
board have been developed. There is an intent at HCFA to try to
do this. However, no reorganization within the current structure
can achieve what you really want to achieve because it’s an issue
of a culture. It’s an issue of the skills that are involved. It is also
an issue of keeping people apart from each other. Keep the umpires
away from the players. This is absolutely crucial for Medicare to
be successful. As Ms. Lewin pointed out, within her committee, the
whole world can be divided into fee-for-service people and managed
care people, as far as I can see. There is this dichotomy. So I think
that ultimately there must be a revision of the HCFA reorganiza-
tion to separate these functions out, if we are going to see Medicare
work effectively for everybody.

Chairman THOMAS. One of my concerns is that I think in fact
failure to innovate was reinforced by the fact that the fee-for-serv-
ice was structured as the way to operate. One of the reasons we
are lagging behind now is that it’s the Government’s structure and
not a flexible one that can change with the marketplace. I think
maybe skilled nursing facilities were invented by Government pay-
ment structures. My very real concern is that what we are talking
about a fire wall between fee-for-service and managed care, and we
are beginning to think that there’s this bifurcated world or that
this is the way things are, I am worried that we are going to stifle
innovation in that regard and that we have got to create the max-
imum opportunity for innovation. Those were the various programs
we had. To the degree that bureaucracy locks itself into a certain
pattern now, it inhibits the change that I think needs to take place.
So I am very much concerned about anybody saying that there is
this bipolar world in terms of an approach. I am trying to figure
out a way to deal with it in multiple ways.

The other concern I have, both in terms of Dr. Ginsburg and I'm
sorry to say, Dr. Butler, you as well, if we are going to run a de-
fined benefits world, I can assure you, we ain’t going to let those
folk make the decisions in the general sense or for Congress to
judge on a pass/fail basis an overall program.

Now, if you want to talk about shifting to a defined contribution,
where Congress’ obligation is to pony-up “X” number of dollars,
then I am more willing to talk about letting the professionals man-
age the packaging and delivery of those dollars to maximize the
benefit both to the beneficiaries, and get the maximum distance out
of your dollars. Now that is a different approach to the way that
you have offered it.

So what is your reaction to moving to a defined contribution
which would maximize HCFA’s ability to package and reorganize
and create a comfort level on the part of Congress, because that is
what they are supposed to be doing? We are doing what we'’re
doing. But in a defined benefits world, there is no way you are
going to.

Mr. BUTLER. I agree, as you know, about moving towards a de-
fined contributions system. I think that is ultimately the way to go.
But even if you don’t complete that task, I would just make two
observations about the point you made.
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First, I would totally agree that we need to have increased flexi-
bility in the way in which the fee-for-service in the system oper-
ates. But second, I think you would also accept that there is clearly
a dilemma in the process we have of trying to set benefits within
a defined benefits system. Because in reality, all kinds of political
pressures come to bear on Congress regarding what services are
provided. Provider organizations are highly influential and press-
ing their cases. One of the problems we have with the Medicare
system is that effect.

Somehow we have got to find a midway position between allow-
ing orderly evolution and yet also having effective Congressional
control over the benefit structure. That’s really what I was getting
at. I don’t have a simple answer to it. I just think that somehow
we have got to get away from either complete control by a bureauc-
racy over benefits or by a political process constantly trying to de-
termine how long people should be in hospital and what services
they should be provided in their every circumstance.

Chairman THOMAS. My concern is that to the degree you would
move to your halfway house of an all-or-nothing approach still deal-
ing with defined benefits, the way in which Congress would express
itself unfortunately, Ms. Lewin, would be back to cutting funding
for the support of, the administration of, and then you kind of cre-
ate a built-in guaranteed failure of the halfway house, because the
only way you can get at it is to control the mechanism of delivery
or of review or the rest.

So at some point we have to engage in a fairly fundamental de-
bate about more fundamental changes, not just in the manage-
ment, but in the program itself. We have to be aware of one clearly
affects the other, and not think that we can just play with the
management structure inside HCFA and solve a lot of problems. I
guess what I am saying is this is an ongoing changing process. We
have only begun. Some people think we have finished. I know you
do not. But we will be looking to people like you to give us some
models. I especially have difficulty with a quality group of folk com-
ing together who could provide answers and then say well, we have
decided we can’t come up with something. Somebody has got to
walk the plank. I don’t think it’s Congress that should walk the
plank on coming up with specific changed suggestions. We need
you folk as well. But I appreciate what you have done.

The gentleman from California?

Mr. STARK. Thank you, Mr. Chairman.

Dr. Butler, on page 3, you talk about the separation of the man-
agement of the market from the management of any plan. I men-
tioned that in my opening statement. You can’t have somebody pro-
moting a product and regulating it. It’s like the problems with the
FAA who promote airline travel and at the same time tell airlines
how to operate. It’s an inherent conflict of interest.

I would like to bring up another issue. I think you make a strong
case for a problem that I have complained about for some time.
That problem is the National Committee for Quality Assurance and
the Joint Accreditation Committee for Hospitals. Both of those
groups have their boards stacked with people who either operate
or own the very entities that these people are supposed to inves-
tigate on behalf of the Federal Government. My sense has been
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that we have got to separate that. We cannot have the fox in the
hen house. Does that comport with your concerns? If we are going
to contract with outside groups, basically private groups, to do
quality investigations for us, there should just be an absolute pro-
hibition between any contact with that company and the people
that are investigating.

Mr. BUTLER. I'm not an authority on the structure NCQA, so I
would hesitate to talk in detail about that. I would say that your
general principle is one I would agree with as a general matter,
namely that for those who set the rules of the game that will affect
any particular player should, at the very least, any involvement
should be very explicit and clear and taken into account. Ideally,
the people involved should not have a direct interest in the out-
come of any of those decisions, I think as a general principle.

Now there is also of course the issue of an advisory role. It
makes a lot of sense to have people who are practical players in
a field to give advice and to make recommendations and so on. But
that can be separated from the ultimate authority of who makes
the decision.

Mr. STARK. Thank you. I, by the way, just as a sidebar, like your
idea of a board to manage the Medicare managed care plan. I
would love to discuss that with you further at some other time. I
think we have to do something in that area.

Either Dr. Gluck, or Paul Ginsburg, could respond to this. We
now reimburse virtually any hospital that wants to conduct a
transplant operation, even though common wisdom would suggest
that those centers which do many more procedures have far better
outcomes.

Would you all support giving HCFA the authority to narrow the
number of facilities for certain complex procedures so that we con-
centrate experience? I hate to use the words “centers of excellence”,
because I'm not sure how you define that. But, these centers that
have more experience, would we not be doing a service by giving
HCFA the authority to direct patients to them?

Mr. GLUCK. The study panel spent a fair amount of time looking
at the examples from private health insurance, in which patients
are steered toward those providers that do better in cost and qual-
ity outcomes. The panel was struck by that, and it certainly in-
forms their recommendations. They didn’t get into a lot of the spe-
cifics about exactly how that would be done.

Mr. GINSBURG. Clearly, one of the innovations that we can imag-
ine would be HCFA identifying for beneficiaries the best transplant
providers and we're contracting with them. We did not discuss
whether the ones that do not make that cut should not be in the
program or they shall just hold non-preferred status. But it clearly
is in the program’s interest to steer beneficiaries toward more effec-
tive providers.

Mr. STARK. You also talk about the practice patterns that are
identified in the Dartmouth Atlas. Somebody recently indicated—
I think it was Uwe Reinhardt in his Christmas card—that a proce-
dure that costs $8,000 fees in Miami is only $3,000 in Minneapolis.
Now I have a plan to contract with Northwest Airlines. We could
do a lot of flying people back and forth from Miami to Minneapolis
and save a lot of money, it seems to me, in between. But all I have
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been able to find is that these huge differences in the cost of care—
where the outcomes don’t reflect—the cost, is tradition. These dif-
ferences are habit. They are a whole host of things which I'm not
sure Congress can control.

But I would hope that you could help us in finding some way
that we could begin to move toward some national standards. With
two and a half and three times a difference for the same proce-
dures with equally highly qualified and well-trained providers, we
are going to have a problem that is just going to intensify if we
can’t figure out a way to—level that out.

Mr. GINSBURG. Yes, these variations demonstrate the potential
for saving money and improving quality by moving beneficiaries to-
wards where the best care is delivered. A number of implications
for the Pand’s ideas come up. One is that if a certain procedure
costs $8,000 in Miami and $3,000 in Minneapolis, we should con-
centrate our efforts improving its delivery in Miami, but not in
Minneapolis, because I wouldn’t rule out a Medicare program to
provide an option for beneficiaries to travel to a facility that has
a contract with HCFA to provide these services on the basis of its
quality and cost.

Mr. STARK. The airlines will be after us. Thank you, Mr. Chair-
man.

Chairman THOMAS. Just briefly along that line, I think it’s fairly
easy to talk about the best move to quality and the rest. The dif-
ficulty I have is coming up with a really objective way to measure
some of that. The best way I know is to collect the data statis-
tically, create outcomes, compare outcomes for dollar spent, and
begin to structure it in a way that allows you to at least define
quality in a relative sense. Especially to determine what you get
for your dollar. And then create some positive guidelines.

I have a very real concern, this is slightly off the mark, but clear-
ly an issue we have to deal with is the ability to gather that infor-
mation, the question of confidentiality, the ability to produce with
clear protections for folk where it’s appropriate, the material nec-
essary to produce the outcomes research to provide the positive
guidelines given the potential of some legislation which will limit
us. Minnesota has been mentioned several times. Over the break,
I spent some time at the Mayo Clinic talking with them. Their real
concern, for example, the new Minnesota State law in the ability
to collect information. The whole question of information collection
as a matrix for making decisions, both of cost effective and of “qual-
ity” will be absolutely critical to us to be able to do the kinds of
things you have been discussing. It’s an area that all of us have
to deal with because a very simple bill passing will eliminate our
ability to move in a number of directions that would produce qual-
ity medical care at a reasonable cost to taxpayers.

The gentleman from Louisiana?

Mr. McCRERY. Thank you, Mr. Chairman. Actually, you asked
most of the questions that I was going to ask.

Dr. Butler, if the title of this hearing had been preparing Medi-
care for the 21st century rather than preparing HCFA for the 21st
century, would you have submitted different testimony?

Mr. BUTLER. Well, I would have commented probably on the de-
fined contribution issue, as I have done before. But I think the
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structural changes I suggested, whether or not one goes further in
terms of Medicare reform as a whole, are still sound organizational
principles for where we are in the structure of Medicare, which has
been to move from a kind of a one type of benefit structure and op-
eration to a much wider choice. When you have a range of choices
and people have to evaluate them, and plans are in competition
with each other, it forces I think you to look at a structure that
makes sure that people have information; and it’s honest and dis-
passionate information, which is not possible under the present ar-
rangement.

Mr. McCRERY. I thought Mr. Thomas’ criticism of your proposal
was a little unfair, given the constraints of the topic of the hearing.
I wanted to make sure you had the opportunity to say that if you
prepared testimony on the future of Medicare, it might be different
from the 21st century for HCFA.

I happen to agree with the criticisms that Mr. Thomas leveled
at your proposals, as well as some of the others. Even though we
could have a dispassionate board, if that’s possible, I don’t think by
any stretch of the imagination that Congress, as long as we have
a defined benefit program, is going to hand over to some dis-
passionate board the power to describe and define the benefits.
Even if it’s on an up or down vote, any time you start taking away
benefits from people, we are going to vote down. That’s just the na-
ture of this beast. Now if you want to add benefits, we’ll vote up.

So I just don’t think your proposal is practical from a political
standpoint. I understand where you are trying to go. You are trying
to form some kind of midway stop along the way from where we
are now to a defined contribution. I hope that’s what you have in
mind. But I don’t think we can do that. I think we have finally
faced the question of whether we have a defined benefit program
or a defined contribution program. We can’t go halfway. We have
tried. I mean we have done these little piddling things with choice
and Medicare Plus and all this stuff. It’s going to fail, in my view.
We are going to continue to have costs go through the roof and
we’re going to continue to be the arbiters of what benefits those
managed care plans must provide. So I just don’t think that your
proposal is going to get us to where we need to go.

We really ought to just face the question and debate it honestly
and have it out. Then maybe we’ll win and get a defined contribu-
tion system and let the market work. Maybe we should just fold
Medicare into the private healthcare marketplace all together, do
away with Medicare as it exists today and have some sort of Gov-
ernment assistance to everybody for healthcare, from children all
the way up to the most elderly, but let the market be the manager
of the system and not the Government.

Mr. BUTLER. I don’t fundamentally disagree with that character-
ization of where we need to go.

Mr. McCRERY. I would hope not.

Mr. BUTLER. I am doing my best today to look at the current sit-
uation of how to improve it. I think you would agree, I suspect,
that a large group of legislators trying to figure out a comprehen-
sive package of benefits and to make sure that it’s improved every
year on the basis of best knowledge is not a very good way of doing
it.
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Mr. McCRERY. It’s nuts.

Mr. BUTLER. It may be the only way right now. However, I would
suggest that you look at one of the short-term proposals I made,
which was simply to say let us set up at least an advisory body of
some kind to suggest to Congress.

Mr. McCRERY. I think that’s a swell idea. I hope we do it, but
I don’t have high hopes for solving the problems with it.

Does anybody else want to comment?

Ms. LEWIN. I guess I did want to comment in this discussion be-
tween a defined contribution or a defined benefit. I mean that is
a whole different debate. But when this committee did its work, I
think one of the underlying issues, and I know it’s been overplayed,
is trust in the system. There is now a lack of trust on behalf of
beneficiaries because they feel that the information they get is in-
adequate, it’s not trustworthy, it’s not understandable. When we
looked at best practices, like CalPERS, or Pacific Business Group
on Health, and some of the large corporations, when consumers or
patients trust the information and feel that their employer is on
their side but also is interested in providing more cost effective ap-
propriate healthcare, then you can move to a more value-based sys-
tem. But I think when you tell the elderly we're going to go to a
defined-contribution without that inherent trust, I think that is a
problem.

Mr. McCRERY [presiding]. That’s a good point. Obviously if we
went to a defined contribution system, we would have to have some
Government-imposed information availability program so that sen-
iors and everybody else in the healthcare system could make good
choices. Thank you.

I guess I'll assume the chair and call on Mr. Houghton.

Mr. HOUGHTON. I guess I'm next. Thank you very much, Mr.
Chairman.

Thank you very much for being our last panel. You have been
very patient. I really would like to ask sort of a broader question
about responsibility here. One of the problems which exists here in
Congress is that we have responsibility and we’re clearly inter-
ested. There is an enormous amount of money involved. Yet we sort
of dabble in the organizational bit rather than being sort of the
board of directors. One of the questions I would like to ask you, do
you think that the management of HCFA really understands what
we are asking them to do?

Mr. GINSBURG. I can comment on the board of directors’ role
versus getting into details. I saw this firsthand in my experience
with Medicare physician payment reform, which was very detailed
and technical—for example, setting relative values and geographic
factors. Congress, as far as I am aware, never engaged in that level
of detail. They set up the overall principle, and HCFA implemented
it and reported how they did it. I believe that Congress didn’t get
into the details because the leaders knew if one relative value wa
changed, the members would hear from lobbyists forever to change
the relative value that affects their group. The down side of getting
involved in the details was very clear to them. I think it’s not as
clear with things like the benefit structure of Medicare.

I can envision Congress learning from the experienceof dealing
with detailsconcluding that there are certain areas that it just
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should not get into because of the consequences. The Congress
should act more like a board of directors and delegate more to
HCFA. Over the years that I have watched HCFA, it has been very
responsive to the Congress. Some of the biggest problems have
come with interest groups that are narrow focused. They tend to
do do better in Congress than they do in approaching the Executive
Branch. This has caused a lot of the turmoil.

Mr. HOUGHTON. Does anybody else have any comments on that?
Because I think the thrust of my question is really this is an orga-
nizational issue. Obviously, you want to look over the next hill and
see whether HCFA is prepared for some of the dynamics of the
next century. However, the question is, will they really understand
what Congress wants. If they don’t, we should tell them. If they do,
I don’t know why we have a board of directors, advisory commis-
sions, and things like that. That is up to them. They ought to de-
cide that. I don’t know how you feel about this. Maybe Dr. Butler
or Ms. Lewin?

Ms. LEWIN. I think part of it is this whole new world is chal-
lenging for all organizations. When I even think of being employed
at the Institute of Medicine, how many things have changed for us.
I mean the whole world is more market oriented and competitive,
et cetera, et cetera. I think that HCFA is trying very valiantly to
respond, and very responsibly. I mean when you go there, you real-
ly do have a sense that people are working very very hard. I mean
clearly this is a whole different orientation. I think it is a chal-
lenge. I think that is why hearings like this are very good because
you put people on notice that you are watching.

Just to divert a little bit, but I think it’s relevant, and actually
I'm now kind of going in a different direction to what we were dis-
cussing earlier between fee-for-service and managed care. But we
had a lecture at the Institute of Medicine last night which I
thought was very telling, by someone by the name of Arnie
Millstein, on purchasing quality on behalf of purchasers. He cau-
tioned the audience in saying you know, we have gotten too much
in this polarization of fee-for-service versus managed care. What
we really should be looking at is the average American healthcare
and the best healthcare that America has to offer. Whether it’s fee-
for-service or managed care, that should be our goal.

My feeling is that sometimes we’re looking at this as fee-for-serv-
ice versus managed care. Whereas both sides, that really should be
their goal, to purchase the best care that America has available.

Mr. BUTLER. Congressman, I think it’s not only a question of giv-
ing clear direction to an agency and making sure that its senior
management understand that. I think as many of us have said in
different circumstances, that there is a culture of an agency to con-
sider too. It is very difficult to take an agency or a group of people
in the private sector, let alone the public sector, who are very used
to seeing their role in one way and being trained in that way, to
then try to get them to do something else. Divorce lawyers don’t
tﬁnd to make very good marriage counselors. There are reasons for
that.

Mr. HOUGHTON. I understand that. I'll just interrupt a minute,
and then I'll cut off, Mr. Chairman. But I mean I think sure, condi-
tions change, market changes, demands change, the money
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changes. That’s to keep a monitoring eye on it, not to direct wheth-
er to establish this board or that board or have advisory commit-
tees. I mean that’s the operations that have got to do that. Thank
you.

Chairman THOMAS. [presiding] Just let me say, very briefly, be-
cause I know we want to move on, this business about best I just
think has to always be qualified. That is, we are dealing with a
program that at least in the Part B portion is 75 cents subsidized
by the taxpayers. Given the advances of medical science, you have
got to somehow reconcile the public treasury with the medicine
available. People will consume—and this is my friend from Louisi-
ana’s statement that I've stolen a long time ago, I figure another
six months and I'll just quit giving you attribution unless you are
here—People will consume as much healthcare as the people are
willing to pay for. The reason I like moving more toward a defined
contribution, and frankly, discussing as a matter of public policy,
not just for Medicare but a number of other areas, how much we
should be putting in there is that that is what Congress should be
doing, setting the policy and the overall structure. The profes-
sionals ought to be determining how we maximize the return on
that dollar in healthcare we should provide them with the tools to
be able to measure between them far better than we do now. It is
a legitimate and appropriate role for Government, including the
education of the consumer, woefully ignorant now, about their op-
tions and what they have available.

But the innovation, the specifics and the way in which that prod-
uct is delivered should only remain in the private sector because
that is where you get the rapid innovation and the turnaround and
the change. That kind of a blend I think ultimately will bring some
folk who now apparently are on opposite sides but don’t realize
that there is an area of common ground.

Obviously, there are a lot of vested interests and sacred cows
that were just shot or slaughtered by that statement that we have
to overcome to go forward, but it’s something I think we have to
do.

The gentleman from Louisiana for a final question?

Mr. COOKSEY. I am looking here at an earlier edition of National
Journal. There are four Presidents with big ideas and four Presi-
dents with small ideas. I just happened to be in Washington the
summer when I was in medical school, the summer that Medicare
was signed into the law. Lyndon Johnson is not on either side.

My question is, can we step back and look at the big picture?
Can we come up with a plan that is a defined contribution and con-
sider three categories, the people that get their payment from the
Government, the indigent, the Medicare or the Medicaid, the old
veterans like me when I get a little older. Then the people that get
their insurance or their health insurance from their employers. The
third group are individuals who are not in either category, but are
out there maybe as small business women, men, individuals that
don’t have any real tie, but have to pay for their insurance. Can
we step back and look at a plan that would be defined contribution,
let the Government pay where they are going to pay, and then let
all the others have full deductibility for their health insurance, and
the employer get out of the health insurance business, and the em-
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ployer have no deductibility? Would that be feasible? Do you think
that can be done? Then this would put us back in the marketplace.
I deal with these veterans on my Veterans Affairs Health Sub-
committee. He would have a card and he would go in and pay for
it, but he has got a defined contribution.

Mr. BUTLER. I strongly feel it can be done. I am more than happy
to share with you some of the material that we prepared in the
past suggesting exactly that. You are talking about a combination
of things. First looking at Medicare, at defined contributions to peo-
ple. And second, you are looking at changing the way the tax sys-
tem operates to do two things, to enable people to obtain the means
they need through some kind of refundable credit, and ending this
bias in the current system towards one type of organization for
healthcare for the working population, which is through the place
of employment. This also means looking at the role of other inter-
mediaries to help to pool people together so that you don’t have to
go through the employment system. I think that a number of ideas
along these lines should be looked at. It is a continuum.

I think it’s very important that we have a healthcare system in
this country which is a continuum, whether one is elderly, working
population, or unemployed.

Mr. COOKSEY. Dr. Ginsburg, do you have an opinion?

Mr. GINSBURG. Yes. The major contribution that employers have
made in their provision of health insurance is forming a group in
which everyone or almost everyone is going to be buying insurance.
Of course our tax system has distorted things because there’s an
additional incentive to get insurance through employers.

I could see a lot of advantages over the long-term to phasing em-
ployers out of the health insurance area. But what we need to re-
place them with is a strong mechanism to create and govern the
health insurance market. I wouldn’t want to have a situation
where everyone bought their health insurance in the individual
market with tax credits because that market has long failed. It has
not well served people who can’t get insurance through employers.

So I think that there is an important need, whether you call it
a purchasing coalition or a purchasing cooperative, to have another
entity that people go with their tax credits to find out what quali-
fied plans are available, what the choices are, and what it costs.
I think that would work, but if we don’t set that up, then we could
lose a great deal.

Mr. COOKSEY. Ms. Lewin, I liked your term “fire wall.” I under-
stand that analogy. Do you think it can be done?

Ms. LEwWIN. I agree with Paul. First of all, I think everything is
possible. I think a key thing with the defined contribution is of
course where do you set the contribution. If people feel that they
can seek valuable and essential healthcare services, it’s going to be
more politically acceptable. But I think the problem with the
voucher idea is first of all, at what rate do you set the voucher. But
then also, what is the purchasing capability of people with that
chit. I mean there are some people that will be much more dis-
advantaged.

So I do agree with Paul. I think if you set in and develop also
at the same time an infrastructure, where people can be well-in-
formed about their options and also that they can join various
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groups that will help them purchase more effectively, I mean I
think clearly we’re moving in that direction, even if we don’t say
it. Many of the employers now basically give a defined contribution.
They say this is the rate to buy our standard managed care pack-
age. If you want to buy something else, it’s out of pocket. So that
I think that defined contribution is a trend that we’re seeing more
and more. Whether we can make it the major way that we pay for
healthcare services, I think remains an open question.

Mr. GINSBURG. We very much are going toward the defined con-
tribution. In the employer market it’s getting to that point where
a lot of employees have confidence in their employer that their de-
fined contribution will be enough to enroll in a plan that is ade-
quate. The challenge for making a Medicare-defined contribution
acceptable is to convince the beneficiaries that the contribution will
be set high enough so that a plan that is called acceptable, what-
ever that means, will be available, as opposed to allowing it to
shrivel over time so that more and more personal resources are
going to have to be used to getting a “adequate” plan.

Mr. BUTLER. If I could just add too, however, that that issue with
the defined contribution is real, but it’s not unique to the defined
contribution approach. It’s also true of a defined benefit. If you say
we're going to give you all these benefits, but then you say we're
not actually going to pay physicians and hospitals adequately to
provide them, you are in fact reducing the value of the benefit.

So while I agree with that point about the defined contribution,
it’s not unique to the defined contribution.

Chairman THOMAS. The fundamental problem has been that we
started out with a program rooted in the historical structure of the
cost plus defined benefits. It never ever had the built-in flexibility
to make the kinds of adjustments because your argument is that
people are going to worry about whether or not the plan can ade-
quately cover the benefits that were presented. Had it had enough
flexibility for changing management delivery structures, you could
have maintained a number of benefits at a savings. So it’s just a
big chicken and egg problem that we have begun to address.

I think, Stuart, you are absolutely right. We can ratchet down
payments to doctors and hospitals and say we have maintained a
defined benefit program. It’s just that we have a hollow shell for
benefits and the rest of it.

The concern to me goes back to the basics, how can the taxpayer
get maximum value for the dollar? To me it is in setting a struc-
ture which gets us more out of it, more into a policy, and create
a degree of flexibility that whatever it is that we are able to de-
liver, it’s the best that we can deliver for the dollar amounts, rath-
er than talking about everybody in the U.S. gets the best medicine
available. Frankly, there are not enough bucks in the system to de-
liver that in terms of what the private sector can do for people who
have open-ended dollar amounts. That may be the subject of an-
other hearing.

I appreciate all of you coming. Without any further questions,
the Subcommittee stands adjourned.

[Whereupon, at 1:13 p.m., the hearing was adjourned subject to
the call of the Chair.]

[Submissions for the record follow:]
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Chairman of the Board
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9570 Regency Square Blvd., Jacksonville, F1 32225
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Health Subcommittee of the
Committee on Ways and Means
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Preparing the Health Care Financing Administration
for the
21st Century

Thursday, January 29, 1998

Mr. Chairman and members of the committee, on behalf of Home Care Association of America
(HCAA), I am honored to share our views concerning the critical issues related to Medicare policies
for post-acute services, especially home health care. HCAA represents over 350 freestanding home
health agencies across the United States.

This submittal is divided into four sections:
1- The Home Health Surety Bond

1I- The Interim Payment System (IPS)

[I- Operation Restore Trust (ORT)

IV- Hospital Self-Referrals

I hereby request that, if the full committee or the Health Subcommittee considers holding hearings
pertaining to home health care, that I be invited to offer verbal testimony before the committee on
behalf of freestanding agencies which represent 49 percent of the industry. I would also request that
representatives of the National Association for Home Care, the American Federation of Home Health
Agencies, the Home Health Staffing and Services Association, and the two largest state associations,
California Association for Health Services at Home and the Texas Association for Home Care also
be invited to provide verbal testimony to this committee on the key issues of the Balanced Budget
Act of 1997 that affect homebound patients across the nation. All of these organizations are strongly
united on the critical issues of Surety Bonds, the [PS and Operation Restore Trust.
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Section I- The Home Health Surety Bond

In the January 5, 1998 Federal Register, HCFA issued a Final Rule pertaining to the Surety Bond
for home health care agencies (with comment period ending after the.deadline for purchasing a Surety
Bond). HCFA's rul ill force many honorable home health ncies_out of busin

HCFA has clearly overstepped the intent of Congress (found in Section 4312 of the Balanced

Budget Act) with these regulations. Since rel f th rety Bond regulations. 99%
surety companies on the Treasury's approved list have refused to write the bond. The remaining

1% of these companies are fearful of approving this bond in its current form. Most companies have
refused to issue these bonds because of HCFA's extreme regulation (cumulative liability limits, open-
ended obligation, and broad attachment conditions).

In the January 23, 1998 issue of USA Today newspaper, reporter Peter Eisler reported, "Surety
officials say only a fraction of the 10,000 or so home care providers needing a bond will get one. "’
Another quote from the report states, '"The only (home care providers) who would be able to get
these bonds would be the very biggest, says Martin Huber of the National Association of Surety
Bond Producers. As the rules are written, 'the surety doesn't know the limits of its liability. It's
too risky.' Among bonders’ concerns: Capitalization: To reduce risk, many bond writers want
home care agencies to put up unusually high collateral. Small and medium sized agencies
generally don't have the assets, nor do nonprofits. Process: The government can make claims on
a home care agency's bond without going to court. Bond writers don't like the lack of appeal
avenues. "

The OIG and HCFA have given very misleading reports and have therefore, created pressure on
Congress to drive so-called "fraudulent" home health agencies out of business. It seems clear that
HCFA is a government bureaucracy that lives on expanding its power and driving honorable home
health agencies out of business, while the OIG has "apologized" to home health agencies who were
wrongly placed on a list of "problem agencies". None-the-less, the OIG is continuing in standing by
the results of this misleading report to Congress. HCFA (and its fiscal intermediaries) are identical
to the Internal Revenue Service in attempting to collect as much money as possible (wrongly or
rightly) so that they can report to Congress and the media the benefits of their actions. HCAA shares
Congress' concern about true fraud and abuse, however, by making the regulations so extreme that
only very large publicly-held chain agencies, including hospitals-owned agencies are the only agencies
wealthy enough to purchase a bond, Congress is inadvertently creating a home health monopoly and
rewarding those type of companies who have been the main perpetrators of fraud. Freedom of choice
of provider and competition will be nonexistent. Also, do not be fooled that Provider Service
Organizations and "Medicare-Choice'" plans will fill in the gap. The government will have to
spend millions of dollars (as it has done to aitract Medicare beneficiaries to HMOs that have ended
up costing the government far more money than traditional fee-for-service Medicare) to persuade
beneficiaries to join these untried and risky health care plans.



123

This extreme Surety Bond final regulation is proof that HCFA's hidden agenda is to drive primarily
honorable freestanding home health agencies (who cost far less to provide care than hospital-owned
home health agencies) out of business by issuing regulations that cannot be complied with. Under the
guise of Operation Restore Trust, (ORT - more details about ORT can be found in this testimony)
and the Wedge Survey, HCFA is again showing that it seems to be their intent to force primarily
freestanding agencies (many who have been in business for many years) out of business without due
process.

The following paragraph comes from a letter dated January 19, 1998 by Leigh Anne Cedeno, AAI
CIC, Director of Royal Benefits Planning of Jacksonville, Florida to the Health Care Financing
Administration in response to commenting on the final Surety Bond regulation. I believe this
paragraph will give the committee insight pertaining to HCFA and the Surety Bond Regulation:

"Before HCFA issued the final Surety Bond reguiation, I telephoned Mr. Ralph Goldberg at
HCFA and he advised that HCFA utilized the expertise of the National Association of Surety
Bond '"Producers' (NASBP) when drafting the bond specifications. Unfortunately, since talking
with Mr. Goldberg my research has shown that NASBP is an association mostly comprised of
commission earning insurance agents, not surety underwriters. NASBP president Mr. Darrell
C. Dodson, wrote that this bond 'is great news for our industry' because I believe NASBP
members saw big dollars signs if they could get the bond issued. It appears HCFA did not
contact the surety companies that would be at risk for these bonds. If HCFA had contacted
the surety companies opposed to NASBP (the people who would profit from this mandate),
HCFA would have krown that this bond (under HCFA's current specifications) is
uninsurable."

HCAA is also concerned that HCFA has chosen to establish a "flat rate to determine the amount of
the bond that will be used in combination with a $50,000 minimum bond." We are concerned that
15% of HHAs Medicare payments is far too large of a percentage to base the amount of the bond
on. The January 5, 1998 Federal Register states, "In 1993, Medicare overpayments were 4 percent
of total Medicare payments made to all HHAs. In 1996, Medicare overpayments had grown to 7
percent of total Medicare payments made to HHAs." Why then would HCFA overstep the intent
of Congress by including a 15% penalty in the final Surety Bond regulation?

HCAA requests that HCFA makes the following changes to the regulation:

1) HCFA should take into account that fiscal intermediaries already "withhold" payments to HHAs
using the audit adjustment factor, so the 15% requirement should be stricken from the regulation.

2) The limit of liability should be for one year only, not cumulative and not infinite.

3) The conditions for accessing the bond should be for fraud and bankruptcy only.
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4) HCFA should be directed to change the February 27, 1998 deadline to June 6, 1998 (60 days after
the comment period) to take into account comments from the Federal Register and make changes
from those comments to the regulation. The current deadline of February 27, 1998 is without
question, reckless and irresponsible (to home health providers and more importantly, to home
health care patients across the United States) on the part of HCFA, given that the comment period
to the rules ends on March 6, 1998 (after the Februrary 27, 1998 deadline requiring that a home
health agency have a Surety Bond in place).

5) The rule should not be retroactive to January 1, 1998. HCFA officials have informed HCAA staff
that the regulation starids as is (unless directed otherwise by senior HCFA officials), and that home
health agencies that continue to provide care will not be reimbursed for services rendered from
January 1, 1998 to February 27, 1998 if they are unable to purchase a bond.

Section II- The Interim Payment System for Home Care

HCAA is very concerned that the Interim Payment System (IPS) for home health care (Section 4602
of the Balanced Budget Act) will force many patients who are under a physicians plan of treatment
of home care into more expensive nursing homes and hospitals. Already across the United States,
due to the projected "per-beneficiary cap”, home health agencies (who are under the IPS caps) are
being "forced" (due to unreasonable IPS per-beneficiary caps) into discharging patients who
desperately require home care services. The reality of the matter is that if the "national" cap is four
thousand dollars.per patient (in the aggregate), home health agencies cannot treat patients who
require more intensive care.

The life-threatening flaws of the IPS include:

1) IPS improperly returns home health care cost and care levels to fiscal 1994. This FY 94 level is
not adequate considering that hospitals were not discharging patients as quickly and in such a
deteriorated condition as they are in 1998 and considering that wages (which represent over 70% of
home care costs) were significantly lower in 1994 (as they were for all American employees).

2) The IPS creates "unfair competition” and improperly pits home health agencies against each other
to treat patients. Some agencies are under IPS's inappropriate caps while others are not - clearly an
improper and unfair regulation. In my own hometown of Jacksonville Florida, our agency with a cost-
report fiscal year of December 31 has already taken steps to comply with our "lower” IPS payments,
while other agencies which have a cost-report fiscal year end of June 30 are not affected by the
Interim Payment System and they are offering our employees and our patients increased salaries and
home care services. This is causing confusion among home health beneficiaries because agencies not
currently affected by IPS are informing patients that they can receive "More Care" from them versus
an agency currently under IPS.
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3) The current IPS plan requires an agency to use the "unduplicated census count of patients”.
Unfortunately, many agencies may have inaccurate data due to "flu-shots” being given to the public.
The problem is that there is no "case-mix adjustment” to properly reflect "changing" patient care
needs and/or "changing" patient care populations.

4) Lastly, HCFA's is currently unable to "prorate” the per-beneficiary limitations between home
health agencies treating the same patient in the same year. HCAA believes (and at least one of
Medicare's intermediaries have confirmed) that HCFA will be unable to determine (a pro-rated
beneficiary cap) in a reasonable timeframe, for patients receiving home care from more than one
home health agency. This will mirror the problem currently in the HMO industry where a patient signs
up for an HMO without telling the home health agency currently treating the patient, with the
impression that the patient is in the traditional fee-for-service Medicare program. The home health
agency continues providing services, only to learn that neither Medicare, nor the HMO will reimburse
the home health agency for services rendered while the patient was enrolled in the Medicare HMO.

HCAA recommends the following solutions to the Interim Payment System:

1) Change the "base year" of the per-beneficiary cap to 1996 cost data, versus 1993, to more
adequately reflect adequate and necessary care and cost levels.

2) Ensure that a "regional” average is used versus a "national” average. Care levels are different in
different areas of the country, i.e. more managed care is found in California while in Louisiana and
Texas, fewer Medicare beneficiaries are choosing managed care plans.

3) Implement IPS "uniformly" to "all" agencies at the same time - 1.e. "all" agencies should be subject
to the "per-beneficiary caps" on the same date, ot based on their fiscal year end.

4) A "case-mix adjustor” in the "per-beneficiary caps” should be made to account for low visit volume
patients in the base year.

S) Immediately call for hearings on the Interim Payment System and ask home care industry
representatives to testify about the damaging effects of this legislation and to offer solid alternatives
to this flawed plan.

6) Recommend that HCFA postpone implementation of the Interim Payment System. HCFA has been
charged to develop a prospective payment system for home health care by October 1, 1999. HCFA
is already overwhelmed by Congressional mandates, so HCAA believes that the Interim Payment
System will force HCFA to concentrate on [PS versus developing a good PPS plan.
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Section III - Operation Restore Trust

Another critical issue to the survival of the freestanding home health agencies is Operation
Restore Trust.

Do not be deceived by reports from HCFA that this program is taking in $10.00 for every $1.00
spent. This committee (and the media) must ask HCFA these questions:

1. How many cases, that ORT has brought forward, have been OVERTURNED by an
Administrative Law Judge and by other branches of the judiciary?

2. How many freestanding agencies have been targeted by ORT, and how are they targeted?
3. How many agencies targeted by ORT are MINORITY-OWNED?

4. How many agencies who have been penalized under ORT were done so simply because they
were not afforded judicial relief or simply did not have the funds to fight because they are
small businesses. HCAA asks that hearings be held on this issue and HCAA will provide
agency owners and staff to testify on how their agency has been improperly punished by ORT
(and Wedge surveys) and hence denied their rights of due processs under the law.

5. How many hospital-based/owned agencies have been targeted by ORT?

On behalf of the over 350 members of HCAA, I applaud efforts by the federal government to root
out fraud and abuse. [ offer my services as, Chairman of the Board of HCAA, to work hand-in-hand
with the government, in any way, to ensure that when Medicare funds are spent, they are well spent.
It is critical that we get what we pay for. However, in the past ORT and HCFA have been not only
reluctant, but adamant about NOT ALLOWING cooperation between the industry and the
government, pertaining to ORT. Are we asking for leaders in the industry to be directly involved
when considering possible fraud cases? No. Are we asking for a cooperative, ongoing effort to
work with Linda Ruiz of HCFA, on possible issues pertaining to fraud and abuse? Absolutely,
yes.
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In addition, a Providers' Bill of Rights must be adopted to ensure that providers are free from strong-
arm tactics sometimes used by ORT (and Wedge Surveyors). In the case of CSM Health Services in
California, HCFA stripped the home health provider of their provider number before the
administrative process was allowed to work. An Administrative Law Judge overturned HCFA and
ORT, and even The Honorable John G. Davies (Case No. CV 96-4651-JGD), United States District
Court-Central District of California stated, "1 think the surveyors—I think CSM has a case. The
evidence that is before me that I have perused, read, considered, leads me to those conclusions.
The Surveyors, I had the impression, were not reticent to wear their power on their cuff and
to manifest it and exercise it in ways that are undesirable in today's society. The bureaucracy
overreacted once again.”

We ask the committee to urge HCFA to respect freestanding agency owners and order HCFA
to cease and desist using strong-arm tactics in Operation Restore Trust.

Also, the committee should ask HCFA to honor the favorable and correct decision in the CSM
case in California.

We ask the committee to urge HCFA to expand Operation Restore Trust to hospital-
owned/based agencies and large chains. We also request that a Providers' Bill of Rights be
developed, with input from HCAA and other trade associations.

In conclusion, let me be clear. I believe that HCFA is using ORT to circumvent due process of
freestanding home health agencies. With the enormous influx of funds from Kennedy-
Kassebaum, HCFA will be given a green light to force freestanding home health agencies out
of business. I urge the committee to ask HCFA for detailed reports on their fraud and abuse
activities, not limited to funds recovered, but cases appealed and overturned in favor of
freestanding agencies and_hold public and open hearings to discuss ORT (and Wedge survey)
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Section IV-  Hospital Self-Referrals

One of the most critical issues to freestanding, entrepreneurial home health care agency owners is the
issue of hospital self-referrals. The key words that we have heard over the last three years of the
Republican-controlled Congress are "competition" and the "free-market." If this committee and this
Congress truly believes in these principles, then we ask that freestanding home health agencies be
allowed to compete on a level playing field with hospital-owned/based agencies. In addition, this
committee should review the December 9, 1997 OIG report entitled, "Medicare Hospital Discharge
Planning" (OEI-02-94-00320). This report confirms what HCAA has been telling Congress for over
3 years. Two quotes from this report states, "Hospital ownership does seem to have influence on
which home health agencies patients are referred to"and "Hospital ownership also mﬂuences
the duration of home health agency services." (emphasis added).

Currently, 42 CFR 424.22 entitled, '"Requirements for home health services' states:

(d) Limitations on the performance of certification and plan of treatment functions.- (1) Basic rule.
Beginning November 26, 1982, and except as provided in paragraph (e) of this section, need for home
health services to be provided by an HHA may not be certified or recertified, and a plan of treatment
may not be established and reviewed by any physician who has a significant ownership interest in, or
a significant financial or contractual relationship with, that HHA.

Section (e) states: Exception to limitations- (1)Exceptions for govemrﬁental entities. The limitations
of paragraph (d) of this section do not apply to an HHA that is operated by a Federal, State, or local
governmental authority.

In addition, 42 CFR 424.22 section (3) clearly states:

Significant financial or contractual relationship. Beginning November 26, 1982, a physician is
considered to have a significant financial or contractual relationship with an HHA. if he or she-

(1) Receives any compensation as an officer or director of the HHA; or

(ii) has direct or indirect business transactions with the HFA that, in any fiscal year, amount to more
that $25,000 or 5 percent of the agency's total operating expenses, whichever is less. Business
transactions means contracts, agreements, purchase orders, or leases to obtain services, supplies,
equipment, and space and, after August 29, 1986, salaried employment.
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History

HCAA has always believed that this regulation is crystal clear. Hospitals are prohibited from having
doctors certify or recertify plans of treatment to hospital based/owned agencies if the doctor is
employed by the hospital, and that doctor receives compensation over $25,000. Opponents of this
regulation say that new health care systems developed over the past several years have made this
regulation outdated and obsolete. The American Hospital Association (AHA) has lobbied hard to
have Secretary Shalala declare a "moratorium" on enforcing this regulation until Stark II legtslation

is finalized. HCAA believes that improper hospital self-referrals drive up
costs, eliminate competition and denies patient choice.

I recently read a quote from Representative Thomas Bliley of Virginia pertaining to competition.
Representative Bliley stated, "Last Congress, we broke up one of the biggest monopolies still
standing, giving consumers a choice in local telephone service. It's time we did the same thing
with electricity.” Also he said, "no economist can quarrel with" the notion that "competition
lowers prices, competition improves productivity, and monopolies are always inefficient and
expensive — always. That's not opinion, it's fact. You know it, I know it, ... and history proves
it.”

Chairman Bliley is correct in his comments. Competition is the key to lower prices, higher quality
and patient satisfaction. When telephone companies, airlines, cable television operators and fast
food restaurants are allowed to compete fairly, prices go down and quality goes up. However, that
doesn't mean that safeguards are done away with. It is imperative that regulations remain in place to
ensure companies do not sacrifice quality in favor of profit. Federal agencies, like the FDA are
necessary to ensure that food is safe to eat. In the same way, the Department of Justice, OIG and
FTC should ensure that, in the health care sector of our economy, patients have the freedom to
choose their own heaith care provider, especially home health care.

Consider that the hospital has a "captive patient." The patient has received services while in the
hospital and then when the patient is discharged to home health care, it is logical that the hospital
would want to have that patient remain in the hospital system. The excuse a hospital may use is, "we
want to ensure that you are given continuity of care." Eventhough freestanding, Medicare-certified
home health agencies are in the community, the hospital may be reluctant to lose the Medicare
dollars associated with that patient. Then, if the patient returns to the hospital, the hospital may be
able to receive that patient under a new DRG and again drive up health care costs.
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The main issue you should consider is PATIENT CHOICE. In many instances throughout the
country, we have heard from freestanding home health agency owners that patients they have been
treating, when readmitted into the hospital, are in some cases discharged to the HOSPITAL-
OWNED/BASED HOME HEALTH AGENCY. Hospitals must honor patient choice and put
aside profit. It is imperative that the patient is allowed, without coercion or manipulation, the
freedom to choose his post-acute provider, and the choice must be honored by the hospital.

The freedom to compete for providing health care services is also a concern. HMOs and hospitals
have the financial resources to place FULL PAGE ADS in newspapers and have LARGE
ADVERTISING BILLBOARDS to lure patients into their care. Freestanding home health agencies
do not have the resources to compete with this type of advertising. Certainly, Medicare provides
reimbursement for limited types of education, but HCFA is reluctant to pay for any advertising
except in the case of recruitment.

We urge the committee to ask HCFA to maintain and vigorously enforce the "Hoyer
Commentary" pertaining to 42 CFR 424.22 and ensure that hospitals allow freedom of choice
to patients.
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Mr. Chairman and Members of the health subcommittee, my name is Thomas P.
Bruderle. I am the Director of Congressional Affairs with the National Association on
Health Underwriters (NAHU) We are pleased to offer comments on “Preparing the
Health Care Financing Administration (HCFA) for the 21st Century,” the subject of the
health subcommittee’s hearing of January 29, 1998. NAHU’s more than 14,500
members are insurance professionals involved in the sales and service of insurance and
related products for more than 100 million Americans.

Our comments are directed toward that portion of the Balanced Budget Act (BBA)
directing HCFA to provide beneficiaries with a nationwide Medicare+Choice
Information Fair in 1998.

The passage of the statute last year marks the first time that older Americans will have
the same opportunity to select from among health insurance options available to those
younger. In fact, beneficiaries were able to choose components found in the
Medicare+ Choice program through their employers when they were in the workforce.
The BBA has allowed beneficiaries to “catch-up” to where they were at an earlier time.
As we will explain, the experiences seniors have had with health insurance professionals
may prove especially helpful to HCFA in providing information on their new
Medicare+ Choice options.

For many older Americans, their new health care choices could be a confusing array of
printed materials comparing plan options, benefits, requirements and premiums, For
example, HCFA brochures might show an HMO option with a choice of multiple
provider networks, but might be unclear on the requirement that primary and specialty
care be secured through the same provider network. Preferred provider networks might
be listed with health maintenance organizations. On the surface, these might look the
same but they are, in fact, very different plans.

To meet the mandate of the Balanced Budget Act, HCFA proposes to make available
the Medicare+Choice options through the Internet, an 800 toll-free number and
community-based organizations. We question the wisdom of relying on these sketchy,
unproved techniques, not user-friendly to older Americans, while failing to take
advantage of the expertise of the insurance professional with which many seniors are
already familiar..

Any reliance on the Internet for transmitting complex, highly interactive information
seems to us a risky venture. We believe seniors would not be as comfortable with the
Internet as they would be with direct, face-to-face communications, an experience many,
if not all, have had while in the workforce. Furthermore, the cost of purchasing,
installing and using the hard- and software would be prohibitive for many beneficiaries.

At first glance, a toll-free telephone number would seem a more appropriate tool since
far greater numbers of older Americans have a telephone. However, the unseen
information specialist on the other end of the 800 number may have to respond to
hundred of detailed Medicare inquiries, and not merely read general information. Again,
the telephone fails to capture the dynamics of personal communication at which the
insurance professional would excel for this audience. Community-based senior
organizations, that provide other information and services, would also seem to miss the
mark in both providing an adequate explanation of the Medicare+Choice options and, in
confidence, responding to personal questions.

In sum, HCFA has the challenging task of organizing data on competing health plans
and providing information for beneficiaries to make wise choices for their future health.
As it is now funded and staffed, we believe the agency lacks the financial resources and
personnel to undertake this responsibility. It would be short-sighted and unwise to rely
exclusively on the largely untested, ill-designed information sources the agency has
identified to meet the critical information needs of millions of older Americans.

We believe it would be in the best interests of HCFA, and the population it serves, to
call on a time-tested, experienced, efficient, and over-looked resource: the insurance
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professional. Throughout their working lives, many beneficiaries have relied upon the
counsel and understanding of insurance agents in their communities to sort through the
maze of health plan and benefit choices for them, their families or their employees.
Older Americans have come to trust and expect the more knowledgeable, personal
services offered by their insurance advisors.

With an understanding of the senior market, an insurance agent can direct a senior on a
limited budget to the HMO plan that offers a prescription drug benefit; or the ease of a
PPO plan to the senior unlikely to adjust well to seeing a primary care physician for
referral to a specialist.

Professional advice and information are only the “front” end of the service the agent or
broker would provide the beneficiary. Once choices have been made, it is the agent who
would serve as the important intermediary between the beneficiary and the

Medicare+ Choice option answering technical questions, working with physicians,
hospitals, and helping with the paper-work.

Insurance agents, of course, must be licensed by the state where they reside and practice,
and annually they must complete rigorous continuing education requirements to retain
their licenses. Furthermore, agents are used extensively by the insurance industry to
market health insurance and related products. There are several good reasons for this
preference.

First, the use of agents is cost effective for insurance carriers. Agents are contractors of
insurance carriers, not employees, which means that carriers do not have the associated
costs of an employee such as benefits, expense reimbursement and the employer FICA
match. Instead, they have only the cost of the agent’s commission which is the same
percentage paid monthly, provided the coverage remains in force. Successful agents in
the health insurance market develop a clientele over time, building new relationships
while renewing others.

This latter point explains a second reason for the private sector’s use of agents:
consumers like them and many develop satisfactory relationships spanning a working
career. Different from the salaried employee of a carrier, the agent or broker represents
the best interests of the consumer, not the insurance company. The health insurance
professional can offer a variety of products from several carriers and explain the
differences among them, all to the benefit of the consumer.

A third reason is the agent’s independence. Responsible to the consumer, it is in the
agent’s best interest to identify closely with the needs and concerns of the consumer.

To provide fair compensation for the services of the health insurance professional, on the
one hand, while encouraging policies, plans, and programs which will provide for the
most cost effective use of government resources, on the other (while also ensuring
quality), we propose a new “safe harbor” similar to that used in the Medicare
supplement market.

First, those who would sell the Medicare+Choice options must be licensed in the state
where they do business.

In addition to licensure, insurance professionals must complete continuing education
requirements annually to retain this designation. Licensure and renewal are the surest
incentives for avoiding illegal behavior.

Second, those who sell Medicare+Choice options must be required to complete
successfully Medicare+Choice Training Program.

In addition to insurance agents representing consumers, all who sell in the Medicare
market, including employees of insurance carriers and health maintenance organizations,
should be knowledgeable in ALL of the choices available to seniors, at least to respond
to basic questions of available choices.
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Third, commissions for the sale of a Medicare+Choice product should be level and
paid monthly.

To avoid moving beneficiaries from one plan to another, a process called churning, and
realizing a commission for each “sale,” there should be no finder’s fees or higher first
year commissions. Instead, level commissions paid over the life of a contract would
eliminate the incentive for churning.

Fourth, contracts between insurance carriers and agents should contain a clause stating
that commissions for existing Medicare+Choice plans would continue in the event of
relationship between the carrier and the agent terminates, provided the agent remains
licensed.

When they enter a new geographic area, some insurance carriers contract with many
agents to sell their products as a way of quickly gaining market share. Once they have it
they may decide to limit their continuing contracts to a handful of “top producers.” To
prevent an incentive to move the case to another plan by either a “top producer” or the
carrier, the agent (if still licensed) who initially sold the Medicare+Choice plan to the
beneficiary would continue to receive the monthly commission previously established.
This, again, addresses the government’s concern about churning.

NAHU is convinced that the insurance agent is the best medium to help disseminate
information about the new Medicare+Choices. A dynamic partnership with the
insurance professional means that HCFA will be able to address more effectively the
other demands imposed on it by Congress. Meaningful education that serves the best
interests of the consumer will have a dramatic effect on seniors as they move to a
Medicare system designed to respond to their individual needs. With this greater
understanding and sense of control, seniors will be more willing to enroll, and continue
that enrollment, in the same kinds of managed care plans that have been so successful in
the private sector.

Thank you for the opportunity to provide our comments on this important issue
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Congress made more than $1135 billion in cut from the Medicare program to help
preserve the solvency of the program thyough the Balanced Budget Act of 1997, signed
into law by the President on August 5, 1997, Although most of these cuts were labeled
as reimbursement reform for providers of health care services, the reality is that they
represent a significant loss of benefits to Medicare beneficiaries. Particularly affected by
these cuts will be the 3.6 million Medicare home care patients.

Tt is not hard to follow the logic for reform of Medicare home care payment; home care
is not only the fastest growing portion of the Medicare budget, allegations of fraud and
abuse in the industry have been widespread, albeit ofien misrepresented. The home care
industry, as represented by the Naticnal Association of Home Care (NAHC) and the
Olklahoma Association for Home Care {OAHC), supports a Prospective Pay System
scheduled to go Into effect in October 1999, We also support measwures to prevent and
control fraud and abuse. The industry is quite concerned, however, about serious
hardships and ineguities imposed, and potentially lmposed, upon the industry and
individual agencies by the provisions in the BBA. Of particular impact to home care
agencies, and consequently to patients, are the following provisions:

SURETY BOND REQUIREMENTS. The final rules for home health surety bonds were
published in the Federal Register on January 5, 1998; Agencies have until February 27,
1998 to produce evidence of bonding to HCFA retroactive to January 1. The rules for
bonding are so restrictive that most surety bond companies have declined to write these
bonds. Predictions are that more than sighty percent of all nongovernment-ovwned agencies,
which are normally exempt, will not gualify for bonding under the current rales.
(Additional comments on surety provisions- p. 2j

1
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INTERIM PAYMENT SYSTEM. IPS is meant to bridge from the old, retrospective
home care reimbursement payment system to the new Prospective Pay System to be
effective October 1, 1999. IPS reduces costs through two mechanism. First, a new formula
is used to calculate per visit cost limits, effectively reducing these limits by approximately
15% industry-wide. Second, per-patient, per-year payment is capped (aggregate beneficiary
limit) to each agency using a formula based on that agency’s prior costs. The formulas will
result in wide variations in the aggregate beneficiary limit. One agency may be limited to
$4000 per patient, whereas a neighboring agency may receive upwards of $10,000 per
patient. This example is just one in a myriad of inequities and hardships imposed by IPS
under the current law. (Additional comments on IPS provisions- p. 3).

VENIPUNCTURE EXCLUSION. Effective February 5, 1998, the need for venipuncture
(blood drawing) is excluded as a qualifying skill for the Medicare home care benefit. For
those homebound patients whose only skilled need is for venipuncture services to monitor
medication therapy or disease states, Medicare home care is no longer an option.
(Additional comments on exclusion provisions- p.4).

In summary, these home care provisions in the Balanced Budget Act of 1997 will, in
reality, reduce the care that home care agencies will be able to provide for the
homebound elderly and disabled under the Medicare program. Compounding the
problem of reduced care are inherent inequities created by the Act, which will result
in competitive advantages and disadvantages for different agencies.

SURETY BOND:

The Balanced Budget Act required a home health agency to have a surety bond in the
amount of at least $50,000 by January 1, 1998, to participate in the Medicare program.
The final regulations for home health agency surety bonds were not published in the
Federal Register until January 5, 1998 so agencies were given until February 27, 1998, to
show evidence they had the required bond. However, the bond requirements were so
onerous that most surety companies declined to write the bonds for Oklahoma home care
agencies.

We were disturbed to learn that the Health Care Financing Administration took it upon
itself to go beyond the mandate of Congress and require the bond to be a minimum of
$50,000 or 15%, whichever is greater, of the agency’s Medicare payment for the prior
vear and with no cap. This creates an incredible hardship on home care agencies. A
typical medium size home care agency in Oklahoma receiving $1 million in Medicare
reimbursements would be required to have a $150,000 bond. Home care agencies are
required to hold a surety bond regardless of their good standing with the Medicare
program.

The bond amount requirement is a vast overreaction to the problem. HCFA’s own data
shows that only two-tenths of 1% of all Medicare home care payments are unrecouped
overpayments.
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Those very few surety companies who have expressed any interest in writing the bonds
are demanding that home care agencies, or their owners, have a net worth three to four
times the value of the bond. That presents an additional problem. Medicare reimburses
home health care agencies for costs only, allowing no accumulation of equity in the
business. If Congress and HCFA wishes the mandate that home health agencies obtain a
surety bond, then the cost of that surety bond should be a reimbursable expense.

We are concerned that the bond amount is based on an agency’s Medicare
reimbursement, not overpayments made to the agency during the prior year. This defeats
the intended purpose of HCFA to protect itself from uncollectable overpayments.

A major concern with the surety bond regulations published on January 5, 1998, is the
cumulative liability. Home health agencies are, under current regulations, required to
have a series of one-year bonds. Since HCFA has an indefinite period of time in which it
may come back and file a claim against the bond, home health care agencies must
purchase a new bond each year, thereby “stacking” the liability for the bonding company.
Even if HCFA does modify this requirement, the assets requirement which are likely to
be imposed by bonding companies may sti{l make surety bonds unavailable to many
home care agencies.

HCFA also requires home care agencies to hold separate bonds for the Medicare and
Medicaid programs which duplicates their expenses.

INTERIM PAYMENT SYSTEM

The previous reimbursement home care payment system paid a home health agency the
lowest of three ways:
The agency’s billed charges;
The agency’s per visit cost limit multiplied by the number of visits made; or
The agency’s actual costs as reported in its annual cost report.

The Interim Payment System adds a fourth component:
The agency-specific per-beneficiary aggregate limit multiplied by the agency’s
unduplicated census.
The per-beneficiary aggregate limit is calculated in the following manner:
75%- The agency’s 1993-94 reasonable costs (per cost report) divided by the
agency’s reported unduplicated census;
25%- The standardized regional average per patient costs for the agency’s census
division;
The 75/ 25% blend is multiplied by 0.98, for a 2% reduction overall.
If the agency was opened after 1993 and has no cost reporting period ending during fiscal
1994, its per-beneficiary annual limit will be calculated on the basis of the national
median of the blended limits.
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The hardships and inequities imposed by this system include the following:

1.

Home care services will be reimbursed at rates that reflect 1993 utilization
rates of home care use. From 1993 to 1997 higher-cost patients have chosen
home care over nursing homes or extended hospital stays; advances in technology
and home care professionalism have made this possible.

The calculation of the per-beneficiary aggregate limit:

Rewards those agencies that had high costs and utilization in 1993;

Penalizes lost cost, low utilization agencies;

Further penalizes newer agencies, particularly those in geographic regions of
higher utilization;

Uses unduplicated census in the calculation- an irrelevant and often misreported
figure in cost reports, thereby skewing results

No exceptions to the per-beneficiary limit are made for the long-term,
chronically ill patient in the home. These patients are covered under the
Medicare home care benefit, but the agency that cares for these types of patients
may commit financial suicide.

The per beneficiary aggregate limit is to be “prorated” between agencies
when more than one agency provides care to the same patient within the
year, but no system has been developed to address proration problems. The
system will have to deal with situations in which the agencies have different fiscal
years, different per beneficiary limits, and/or different fiscal intermediaries; nor is
there a method to address utilization needs of the patient, varying discipline
mixes, and tracking of the cap.

HCFA does not anticipate publishing the per-beneficiary aggregate limit
until April 1998, even though many agencies have been operating under the
limits in increasing numbers since October 31, 1997. These agencies are
operating “in the dark”.

VENIPUNCTURE EXCLUSION

The bill revises the definition of skilled home health services, effective February 5, 1998,
to specifically exclude venipuncture (blood drawing ) as a qualifying service for the
Medicare home care benefit.

The rationale behind this exclusion is twofold: patients requiring venipuncture services
generally need this service on an ongoing, long-term basis to monitor the effects of
medication therapy where a too high or too low blood level is potentially dangerous or
life-threatening, or to monitor chronic health conditions where medication adjustment is
frequently necessary. HCFA views the long-term nature of this service as outside the

4
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intended scope of the Medicare home health benefit.

Secondly, home health agencies have often provided frequent, sometimes daily or twice
daily, home care aide services to these long-term venipuncture patients. Medicare
regulations require that daily skilled nursing services have an “end in sight”, but do not
require that there be an end in sight for daily home care aide services. HCFA’s viewpoint
is that agencies provide unnecessary venipuncture services in order to be able to provide
frequent, therefore costly, home care aide services, thus abusing the program.

The venipuncture exclusion can therefore be seen as “throwing the baby out with the bath
water” in that ALL patients will be denied this necessary benefit because of concerns of
potential abuse. Of particular concern is the large number of patients that require
venipuncture services to monitor the effects of Coumadin therapy, a “blood thinner” used
for patients with stroke, heart conditions and other vascular diseases. Coumadin has a
very narrow window of effectiveness. If the level is too low, the patient risks dangerous
clotting. If the level is too high, stroke or other potentially fatal bleeding can occur.
While some laboratories in urban areas may offer phlebotomy services in the home,
homebound patients living in rural areas and areas without these services have no good
options for this very necessary blood monitoring.

HCFA'’s concemn about overuse of home care aide services has some validity; home care
aide services have been an area of overutilization in home care. However, normative
standards for home care services do not exist at this time, so agencies have no guidelines
for appropriate utilization other than the Medicare benefit itself, which allows for these
services. Providers have typically been paid, without question, for these services
provided and billed through the fiscal intermediary. Could it be that the venipuncture
exclusion is a smoke screen for the true objective, which is to limit home care aide
services. If so, why not simply revise the Medicare home care benefit to limit home care
aide services? This would place the potential political ramifications of cutting a Medicare
benefit on squarely on the shoulders of HCFA. Currently that burden is being carried by
the home care agencies that are forced to reduce patient care in order to survive.
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Statement to the House Committee on Ways and Means
Subcommittee on Health

Congressman Bill Thomas, Chairman
Mr Chairman:

I am writing as President of the Retired Public Employees Association, which
represents more than 70,000 of New York's state and local government retirees and
their spouses. Many of our members are Medicare beneficiaries and in order to
reduce the confusion and fear that they often experience when there are major
changes in programs, it is important for the Health Care Financing Administration
to provide the standards, reviews and approvals needed to implement
Medicare+Choices in a timely fashion .

To assist HCFA in managing these additional obligations, we recommend the
elimination of tasks relating to the administration of peripheral activities, such as the
use of private contracts by Medicare beneficiaries. ~Specifically, we propose that
Congress repeal Section 4507 of the Balanced Budget Act of 1997 which institutes
direct contracts between practitioners and patients and we urge Congress to reject
the Kyl-Archer Amendments (H.R.2497 and S.1194), now in committee. Repealing
the former would eliminate the need for HCFA to track affidavits and to develop
data-bases relating specifically to out-of-pocket costs due to direct contracts; rejecting
the latter would eliminate an administrative burden that is expected to impair
HCFA’s ability to "screen inappropriate and fraudulent claims " and thereby
"compromise the agency’s effort to combat fraud and abuse".
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